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DECISION ADOPTING INTERIM RATE RELIEF
FOR INCARCERATED PERSONS CALLING SERVICES

Summary

This decision adopts interim capson intrastate rates for incarcerated
persons calling services(IPCS)of sevencents ($0.07)per minute for debit,
prepaid calls and collect calls. It prohibits the imposition of single-call, paper
bill, live agent, and automated payment feesin associationwith intrastate and
jurisdictionally mixed IPCSand requires the passthrough, with no mark up, of
third-party financial transaction fees,up to alimit of $6.95per transaction. It
allows the passthrough, with no mark up, of government taxesand feesfor
intrastate and jurisdictionally mixed IPCS. It prohibits the imposition of any
other type of ancillary fee or service fee not explicitly approved in this decision.
This decision applies to all telephone corporations providing intrastate IPCSin
the Stateof California.

This decision directs telephone corporations providing intrastate IPCSto
implement the adopted rate cap and ancillary fee requirements, submit a Notice
of Compliance, and submit an Interim Rate Compliance Report within 45days of
issuanceof this decision.! It directs telephone corporations providing intrastate
IPCSto provide aPlan for Notification to all current and prospective customers
and account holders, draft notices of the adopted ancillary fee requirements,
terms and conditions, refund policies and customer service contactsfor websites,
bill inserts, and marketing materials to the California Public Utilities
Commission (Commission) for review no later than 30days from Commission

issuanceof this decision. The notices must provide service-related information

L For simplicity, this decision frequently shortensthe phrase “telephone corporations providing
IPCS” to “IPCS providers,” but the phraseshave identical meanings.
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in English, Spanish and any other languages prevalent in incarceration facilities
and must inform the incarcerated of methods to lodge service quality complaints
with the Commission. This decision directs telephone corporations providing
intrastate IPCSnot explicitly identified in this decision to take similar steps
within 45days from executing a contract to provide IPCSin California.

Theserate capsand ancillary fee requirements will remain in effect until
the Commission adopts a subsequentdecision in this proceeding.

This proceeding remains open.

1. Background
The California Public Utilities Commission (Commission) opened

Rulemaking (R.) 20-10-002t0 ConsidemRegulatingTelecommunicationServicedJsed
by IncarceratedPeopleon October 8, 2020. The purpose of this rulemaking is to
ensure that incarcerated people in California pay just and reasonablerates for
intrastate calling services,under just and reasonableterms and conditions. As
discussedin the Order Instituting Rulemaking (OIR), previous studies of
incarcerated person’s calling service (IPCS)rates found high and widely differing
rates charged in California. ? Egregiously high rates and feesand associated
practices impede incarcerated person’s ability to communicate with loved ones
and financially burden incarcerated persons and their families.

The criminal justice system placesan undue financial burden on
low -income families and communities of color who face disproportionate rates of
incarceration through costsimposed on incarcerated people and their families as
part of being in prison or in jail. Studies show that asmany as 34 percent of

families go into debt to stay in contact with an incarcerated family member and

2We usethe term “incarcerated persons” throughout this decision in place of the term
“inmates,” usedin the OIR.
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the costof maintaining contact with incarcerated personsfalls to families and
disproportionally on low-income women of color.® However, incarcerated
people who have regular contact with family members are more likely to succeed
after releaseand have lower recidivism rates becausethey maintain vital support
networks.# A 2015study found that incarcerated people had a median annual
income of lessthan $20,000prior to their incarceration.®

IPCSin California are generally provided by private communications
companies under contract with the entity that overseesor owns the correctional
or detention facility. ® While incarceration facilities may be owned or operated,
either in whole part, by a private company, the facilities still are ultimately
governed under contract with federal, state,county, or city government entities.’

Some354federal, state,and local correctional and detention facilities exist

in California, detaining or incarcerating some 172,543-183,011persons?2

3 Root and Rebound, Comments on Order Instituting Rulemaking at 3, citing, SanetadeVuono-
powell, Chris Schweidler, Alicia Walters, and Azadeh Zohrabi. “Who Pays?The True Cost of
Incarceration on Families.” Ella Baker Center for Human Rights, Forward Together, and
ResearchAction Design. September2015,available as of this writing at:
http://www.whopaysreport.org/who-paysfull-report/

4 |bid; WC Docket No. 12-375,Third Reportand Order, Order on Reconsideratiorgnd Fifth Further
Noticeof ProposedRulemaking(FCC Third Order) at §{ 35-36.

5 Root and Rebound, Comments on Order Instituting Rulemaking at 4, citing Bernadette Rabuy
and Daniel Kopf. “Prisons of Poverty: Uncovering the pre-incarceration incomes of the
imprisoned” Prison Policy Initiative. July 2015,available as of this writing at
https://www.prisonpolicy.org/reports/income.html

6 Public Advocates Office (Cal Advocates), Comments on Order Instituting Rulemaking at 2.
7 1bid.

8 The 172,543figure is basedon a Commission Staff data requestto IPCSproviders
(December2020). Adjusting this figure basedon information posed online by incarceration
facilities results in an adjusted figure of approximately 183,011lincarcerated personsin
California, asof May 2021. The number of incarceration facilities currently operated also
fluxuates, asfacilities open and close.For simplicity, this decision usesthe 172,543average daily
population throughout .
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Commission Staff have identified the following total number of correctional
facilities in California and total incarcerated population in California:

Table 1: Summary of California Incarceration Facilities ®

Estimated Average

Governing Approximate Number of Daily Population of
Authority facilities Incarcerated®
Federal 16 11,480
State 89 94,553
County/Local 249 76,978
Total 354 183,011

The Federal Bureau of Prisons operatesfederal prisons and detention
centersaswell asfederal immigrant detention facilities and military prisons.1?
The Stateof California incarceratesindividuals in state prisons, correctional
facilities, vocational institutions, medical facilities, four juvenile facilities, and
approximately 43“Conservation Camps.”'? The California Department of
Corrections and Rehabilitation (CDCR) overseesthese state facilities and
provides calling servicesto people who are incarcerated through a single

statewide contract currently held by the IPCSprovider Global Tel*Link (GTL).13

9 The Staff December 2020data requestinstructed IPCSproviders to identify the governing
authority for eachfacility asstate,local, or federal. The governing authority is the entity
responsible for the operation of the incarcerated in the facility.

10 Average Daily Population for some federal facilities were obtained from the Federal Bureau
of Prisons, accessedlune24,2021,at https://www.bop.gov/

11 Federal Bureau of Prisons locations accessedDecember28,2020at
https://www.bop.gov/locations/list.jsp# . (SeeScoping Memo for list of facilities.)

12 Cal Advocates, comments on Order Instituting Rulemaking at 3, citing California Department
of Corrections and Rehabilitation “Facility Locator,” (accessedOctober 22,2020,and

December 28,2020). https://www.cdcr.ca.gov/facility-locator/ . Conservation camps house
incarcerated people who serve asa source of labor to support the state’sresponseto
emergenciessuch asfires, floods, and other natural or manmade disasters.

13 Cal Advocates, Comments on Staff Proposal at 4; (Seealso CDCR Contract ID C5610009,
available at: LPA ContractDetails(ca.gov))
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California counties operate county jails for adults, including court holding
facilities, temporary holding facilities and long-term jails.** California counties
also manage approximately 70juvenile detention centersand camps.t®
California cities also sometimes operate jails or holding facilities. Fifty-eight
county sheriffs and probation chiefs negotiate their contracts independently with
IPCSproviders. 16

This rulemaking builds on work by the Federal Communications
Commission (FCC)to regulate interstate incarcerated person’s communication
services. In 2012,the FCC opened a rulemaking In the Matter of Ratesfor Interstate
InmateCalling ServicesWC Docket No. 12-375. The FCC did soto address
concernsregarding alack of competition in the incarcerated person’s
communication servicesmarket, which they said resulted in “locational
monopolies” serving a “captive consumer baseof inmates.”1” The 2012FCC

rulemaking resulted in a 2013Reportand Order and Further noticeof Proposed

14 Public Policy Institute of California, “California County Jails: Justthe Facts,” October 2018,
accessedDecember28,2020,at
https://www.ppic.org/wpcontent/uploads/JTF CountyJailsJTF.pdf

15Board of Stateand Community Corrections, data and research,accesseddecember28,2020,at
https://www.bscc.ca.gov/m_dataresearch/

16 Root and Rebound, Comments on OIR at 6.

17 Prison Policy Institute, Comments on OIR, citing First Report & Order 1 39-41,28 FCC Rcd.
at 14128-30Global Tel*Link v. FCC,866F.3dat 404(GTLv. FCC, 866F.3d) (“Once along-term,
exclusive contract bid is awarded to an [inmate calling service] ICS provider, competition ceases
for the duration of the contract and subsequentcontract renewals. Winning ICS providers thus
operate locational monopolies with a captive consumer baseof inmates and the need to pay

high site commissions.”); and, Id. at 111,28 FCC Rcd. at 14217(Ajit Pai, dissenting) (“[W]e

cannot necessarily count on market competition to keep prices for inmate calling servicesjust
and reasonable”).


https://www.ppic.org/wpcontent/uploads/JTF_CountyJailsJTF.pdf
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Rulemaking(20130Order) adopting interim interstate IPCSrate capsof $0.21per
minute for debit and prepaid calls and $0.25per minute for collect calls.*®

In 2015,the FCC approved its SecondReportand Order and Third Further
Noticeof ProposedRulemaking(20150rder). In this, the FCC stated that “there is
little dispute that the [IPCS] market is a prime example of market failure.” 1°
Among other things, the FCC’s 20150rder imposed or updated fee capson both
interstate and intrastate inmate communication rates and ancillary fees?°

In 2017,the United StatesCourt of Appeals for the District of Columbia
Circuit (D.C. Circuit) struck down the portion of the 2015FCC Order that
attempted to impose intrastate rate capsasbeyond the FCC'’s statutory
authority. 2 The D.C. Circuit also vacatedthe FCC’s 2015rate caps, but the
ancillary service fee capsadopted in 2015remained in place?? The FCC
estimatesthat roughly 20 percent of IPCScalls nationally are interstate calls and
80 percent are intrastate calls.?

In California, SenatorHolly Mitchell introduced SenateBill (SB)5550n
February 22,2019,and the Legislature adopted SB555in September2020. SB555
capped rates for telephone communication servicesfor incarcerated people at
five cents($0.05)per minute and capped rates for video communications services

at twenty-five cents($0.25)per minute. The bill prohibited severaltypes of

18 Sed=CC Third Order at { 13. The rate capsordered by the FCC are also summarized in a FCC
Consumer Guide “Inmate Telephone Service,” accessedlanuary 5, 2021,and available at
https://www.fcc.gov/sites/default/files/inmate telephone service.pdf

1920150rder 19 3 (Nov. 5,2015).
20 |bid.

21GTLv. FCC866F.3dat 412.
22FCC Third Order at | 14.

23 FCCReportand Order on Remandand Fourth Further Notice of ProposedRulemaking(FCC 2020
Order on Remand) at  26.
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ancillary fees,required any “site commissions” paid by IPCSproviders to be
used solely for the benefit of incarcerated people, and required counties to award
contracts to providers offering the lowest costfor quality services?* Penal Code
4025authorizes sheriffs’ departments to place commissions collected from IPCS
providers in an inmate welfare fund that is to be used “primarily” for the benefit
of incarcerated people.?®

Governor Newsom vetoed SB555in late 2020. The Governor’s veto
messagesaid that he “strongly support[ed] the goals of the bill” but feared
reductions to the inmate welfare fund would have the “unintended consequence
of reducing important rehabilitative and educational programs for individuals in
custody.” 26

In responseto the COVID-19 pandemic, the FCCin mid- 2020asked the
National Association of Regulatory Utility Commissioners (NARUC) and state
regulatory commissions to act on intrastate inmate communication servicesrates
to enable more affordable communications for the incarcerated and their
families.?” Shortly thereafter, NARUC asked state utility commissions to review

the rates and terms under which telecommunications servicesare provided to

24 Section 3(f)(1) of SB555defines “commission or other payment” asany payments made to
provide an incentive for the procurement of contracts, but does not include grants and other
payments that do not increasethe cost of telephone calls or communications or information
serviceshilled to consumers.”

25 SB555, Section 1(b)(3).

26 Office of the Governor, SB555Veto Message,September30,2020,available as of this writing
at: https://www.gov.ca.gov/wp-content/uploads/2020/09/SB-555.pdf

27 Letter from Ajit Paito Brandon Presley (July 20,2020),available as of this writing at:
https://docs.fcc.gov/public/attachments/DOC-365619A1.pdf
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incarcerated people “and act, where appropriate.” 22 On October 8, 2020,the
Commission opened R.20-10-002.

On March 1,2021,the CCDR announced it had negotiated a statewide
contract with the IPCSprovider GTL to provide intrastate IPCSrates at the price
of $0.025per minute to 90 state-run facilities, effective through 20262°

On May 24,2021,the FCC adopted a Third Reportand Order, Orderon
Reconsideratiorgand Fifth Further Noticeof ProposedRulemaking(FCC Third Order).
The FCC’s Third Order:

Lowers interstate interim rate capsto new interim capsfor
all calls of $0.12per minute for prisons and $0.14per
minute for jails with populations of 1,0000r more;

For prisons and larger jails, reforms treatment of site
commission payments, allowing (1) revenue collection of
an additional $0.02per minute for site commission
payments that are reasonably related to the facility’'s costof
enabling IPCSand where theseresult from contractual
obligations or negotiations; and, (2) the pass-through
without markup of any site commission payments

28 Nat'l Ass’n of Reg.Util. Comm’rs, NARUC Urges Members to Review Inmate Calling Rates
(July 23,2020),available asof this writing at https://www.naruc.org/about-
naruc/pressreleases/naruc-urges-members-to-review-inmate-calling-rates/ .

29 Cal Advocates, Comments on Staff Proposal at 4; TURN, Comments on Staff Proposal at 12;
SealsoState of California, Department of Technology, Statewide Technology Procurement,
Department of Corrections and Rehabilitation and Global Tel*Link Corporation, Agreement
Number C5610009 Exhibit Tab 3 (Dec. 31,2020)($0.025per minute); California Department of
Corrections and Rehabilitation, “California Department of Corrections and Rehabilitation
Announces Reduced Cost of Telephone Calls for Incarcerated Population,” News Release
(Mar. 1, 2021)https://www.cdcr.ca.gov/news/2021/03/01/california-department-of-
corrections-and-rehabilitation-announces-reduced-cost-of-telephone-calls-for-incarcerated-
population/ . CDCR contract available here:

https://caleprocure.ca.qgov/PSRelay/ZZ PO.ZZ CTR SUP CMP.GBL?Page=7ZZ CTR SUP P
G&ACction=U&SETID=STATE&CNTRCT |ID=C5610009

-9-
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required under codified law or regulations up to atotal
rate cap of $0.21per minute;3°

For jails with populations lessthan 1,000,retains the
per-minute rate cap of $0.21per minute adopted in 2013for
all calls, and prohibits collection of revenues beyond that
level for site commissions;

Reforms ancillary service charge rules for third-party
financial transaction and single-call feesby capping
allowable pass-through chargesat $6.95per transaction;3!

Reaffirms that the jurisdictional nature of atelephone call
for purposes of charging consumers depends on the
physical location of the originating and terminating
endpoints of the call;

Updates the waiver application processto apply to an
individual facility or under a specific contract;3?

Capsinternational calling rates;

Adopts a new mandatory data collection to gather data to
setpermanent rates; and,

Reaffirm providers’ obligations regarding accessfor
incarcerated people with disabilities. 33

S0 FCC Third Order at 1 100— 168;SeealsoFCC Third Order, footnote 304,which defines “law
or regulation” as*“state statutes and laws and regulations that are adopted pursuant to state
administrative procedure statutes wherethereis noticeandan opportunity for publiccommentsuch
as by a state public utility commission or similar regulatory body with jurisdiction to establish
inmate calling rates,terms and conditions”(emphasis added). FCC Third Order at § 133also
requires mandated site commissions to be indicated asa line item distinct from the applicable
per-minute rate component.

S31FCC Third Order at 11 209-216.
32FECCThird Order at§ 171.
33FCC Third Order (May 24,2021).

-10 -



R.20-10-002 ALJ/CF1/avs PROPOSED DECISION (REV. 1)

1.2 Procedural Background
On November 9, 2020,16 parties filed opening comments on the OIR and

on November 19,2020,six parties filed reply comments.3* The assigned
Administrative Law Judge (ALJ) held a prehearing conferenceon
December 10, 2020,to discussthe issuesof law and fact, determine the need for
hearing, setthe schedule for resolving the matter, and address other matters. An
AssignedCommissioner’$§copingMemoandRuling (Scoping Memo) was issued on
January 12,2021. On April 2,2021,the assigned ALJ issued a Ruling Providing
StaffInterim RateReliefProposafor Comment(ALJ Ruling), containing a seriesof
guestions for parties to addressin their comments on a Staff Interim Rate Relief
Proposal (Staff Proposal).

On April 28,2021,and April 29,2021,the assignedALJ held two remote
Public Participation Hearings (PPHs). Over 600people observed the two PPHs
via live video stream, 120people listened via telephone, and 85individuals

commented. Additionally, asof May 3,2021,203individuals submitted

34 Partiesfiling opening comments on the OIR include the Californians for Jailand Prison Phone
JusticeCoalition (collectively, JusticeCoalition, composed of five organizations, the Ella Baker
Center for Human Rights, Friends Committee on Legislation of California, the SanFrancisco
Financial JusticeProject, Worth Rises,and the Young Women'’s Freedom Center), the Center for
Accessible Technologies (CforAT), the Greenlining Institute, the Media Alliance, the Prison
Policy Initiative, Inc., Cal Advocates, Root and Rebound, The Utility Reform Network (TURN),
and the Youth Law Center. Communications servicescompaniesfiling opening comments
include Charter Fiberlink CA-CCO, LLC, Time Warner Cable Information Services(California),
and Bright House Networks Information Services(California), LLC (Charter), Comcast Phone of
California (Comcast), Cox California Telecom,LLC d/b/a Cox Communications, Global
Tel*Link Corporation (GTL), Inmate Calling Solutions, LLC d/b/a IC Solutions, Network
Communications International Corp. d/b/a NCIC Inmate Communications, and Securus
Technologies, LLC (Securus). Partiesfiling reply comments on the Order Instituting

Rulemaking include Cal Advocates, Medial Alliance, Prison Policy Institute, Inc., TURN, the
Center for Accessible Technology, and AT&T Corporation (Pacific Bell Telephone Company
d/b/a AT&T California, AT&T Corp., Teleport Communications America, LLC, and SBCLong
Distance, LCC, d/b/a AT&T Long Distance).

-11 -
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comments on the public comment portal to R.20-10-002.Section1.3summarizes
public comments provided during the PPHs and on the R.20-10-002ublic
comment portal.

On April 27,2021,and April 30,2021,10 parties filed comments on the
Staff Proposal.3®> On May 12,2021 five parties filed reply comments.36

On May 4,2021,the assigned ALJ issued a Ruling DescribingProcesso
RemoveéMost Telecommunication€arriersfrom Servicelist. We discussthis and
update the R.20-10-00ZXervice list in section 9.

1.3 Public Comments Received
1.3.1. Public Comment Portal
As of May 3,2021,the R.20-10-002%ublic comment portal had received 203

written comments.3’ Of these,197commented on excessiverates,including 54
comments in support of free phone calls, and nine comments regarding IPCS
customer service and dropped calls. While there were no comments from
individuals describing themselvesascurrently incarcerated, there were

two comments from formerly incarcerated persons. Commenters
overwhelmingly describethe financial hardships of maintaining contact with
their loved ones,especially during COVID-19 when in person visits are not

possible, and urge the Commission take action to reduce rates and fees.

35 Partiesfiling opening comments included NCIC Inmate Communications, Securus,GTL, Pay
Tel Communications Inc. (Pay Tel), MClI Communications ServicesLLC and MCI Metro Access
Transmission ServicesCorp. (Verizon), the JusticeCoalition, Pay Tel, TURN, Cal Advocates,
PPI, and CforAT.

3¢ Partiesfiling reply comments included Securus,TURN, Cal Advocates, PPI, CforAT, and the
JusticeCoalition.

37 As of this writing, public comments posted to the docket card of R.20-10-00Zan be viewed
here: https://apps.cpuc.ca.gov/apex/f?p=401:68:0::NO _:::
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1.3.1.1 Rates
All but two commenters urge the Commission to lower and cap rates or

make calling free.3 There were no explicit comments supporting the Staff
Proposal. Commenters spoke about the high IPCScosts. One commenter states
that the “...financial burden is solely placed on family members.”3° Another
states”...with connection fees,costsare $150per month...cost per minute is
actually $0.31."° Comments also addressfees.“[T]he feeis $7.95for deposits up
to $25and $9.95for $25and above.”4! Another commenter states*...please
lower the costof communications for incarcerated individuals, especially if they
have not beenconvicted.” 4> And “...fees are completely outrageous, then you
add the connection fee, the per minute fee,add the time limit and families are
being taken advantage of during some of the most difficult circumstancesin their
lives.” 43 Another commenter says,"...eliminate all feesthat are not the basic cost
of acall.”#* There were comments in support of free calls, calling plans and pre-
paid debit cards.

1.3.1.2 Service Quality
Twelve commenters describe service quality issuessuch asdropped calls,

and interruptions from prerecorded messages:“How do we correct the fact that

oncewe get through for a collect call, that the phone from our end won’t hang up

38 Comments submitted to public comment portal.

39 Public comment on R.20-10-002Public Comment Portal, March 26,2021.
40 |bid.

4L1d., April 28,2021.

421d., April 21,2021.

431d. April 1,2021.

441d. April 29,2021.
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after connecting?”# And, “[w]hen the inmates have accesgo the phones, it is
often difficult to hear them becauseof the poor manner in which much of the
equipment is lackadaisically ‘maintained’ with no concern exercisedby the
institutions or the service providers.” 46 “These calls get disconnected all the time
becauseof the awful signal. When acall is disconnected, that is a call spent.”4’
Another commenter describesthat it is “[e]xtremely difficult for the elderly to
navigate calls.”4®

1.3.2 Public Participation Hearing Comments
Eighty-five people provided comments during the PPHs held on April 28,

2021,and April 29,2021. Most of the callers were friends and family of the
incarcerated and advocates. Four commenters identified themselvesas currently
incarcerated, six commenters identified themselvesasformerly incarcerated.

1.3.2.1 Rates
All PPH commenters support the Commission taking action to reduce

rates, cap rates or make calling free. There were two comments in support of the
Staff Proposal. One commenter spoke about calling her loved one,“...I have
found | am spending two or three times the amount | spend on rent just to talk to
him.” 4% Another said “...these phone calls that we get a day, they costus an
average of $10to $12aday for 30 minutes...definitely it's money that we could

be using for other things.” °© Another caller said, “[a]ccessto reliable, affordable

451d., April 28,2021.

461d., April 29,2021.

471d. April 28,2021.

481d., April 13,2021.

49 Reporter’s Transcript (RT) 188:12.
SORT 196:11.
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and consistent communication with family is critical in this pandemic for both
the mental and physical health of incarcerated individuals and their families.” 5!
A commenter spoke about paying over $21,000in feesover two years .2
Commenters spoke about calls being dropped >3 after prepaying for a 15-minute
call without getting refunds,>*inadequate or no disclosures of fees?> and alack
of billing records.>®

1.3.2.2 Service Quality
PPH commenters made 15 comments related to service quality and billing.

Commenters spoke about calls being dropped after prepaying for a 15-minute
call with no refund, no or inadequate disclosures of fees,refund policies, and
call-recording practices>” and alack of billing records. Other comments
described the difficulties of navigating the telephone prompts, stated that
recorded messagesplayed during callsinterrupt and reduce call time, stated that
technologies are inconsistent and not user friendly, stated that phones and
equipment are out of order, and decried a lack of service quality protections.

2. Jurisdiction
The California Constitution and the Public Utilities Code vestin the

Commission regulatory authority over public utilities, including telephone

SIRT 206:12.

52RT 239:24.

S3RT 203:8.

54RT 73:15,119:9-11,and233:6-11.
S RT 230:4

56 RT 100:16— 26.

STRT 104:4-14.
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corporations.®® The Public Utilities Code defines “telephone corporations” as
“every corporation or person owning, controlling, operating, or managing any
telephone line for compensation within this state”>° and, in turn, defines “a
telephone line” to include “all conduits, ducts, poles, wires, cables,instruments,
and appliances, and all other real estate,fixtures, and personal property owned,
controlled, operated, or managed in connection with or to facilitate
communication by telephone, whether such communication is had with or
without the use of transmission wires.” 69

The Commission has authority to ensurethat all rates charged by a public
utility are “just and reasonable” by requiring a“showing before the [Clomission
that the... rate is justified.” ! In its consideration of rates,the Commission has
the authority to determine what is just and reasonable,and to disallow costsnot
found to be just and reasonable® The Commission hasplenary authority to
carry out this mandate.5® Additionally, some of the providers of IPCSin

California hold Certificates of Public Convenience and Necessity (CPCNs) and

58 Cal. Const., art. XII, 883, 6; seealso Pub. Util. Code, §216,subd. (b) (“Whenever any . ..
telephone corporation . . . performs a service for, or delivers acommodity to, the public or any
portion thereof for which any compensation or payment whatsoever is received, that . . .
telephone corporation . . . is a public utility subjectto the jurisdiction, control, and regulation of
the commission and the provisions of this part.”).

59 Pub. Util. Code, § 234,subd. a.

60 pub. Util. Code, § 233.

61 Pub. Util. Code §8451,454,subd. a.
62 Pub. Util. Code § 728.

63 Pub. Util. Code, § 701.The Commission may not, of course, exerciseits authority where
preempted by federal law, sedJ.S.Const., art. VI, cl. 2, or where to do sowould expressly
contradict state law, seeAssembly v. Pub. Util. Com. (1995)12 Cal. 4th 90, 103.
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the Commission hasthe statutory authority to grant and to revoke CPCNSs, to
condition the grant of CPCNs, and to regulate CPCN holders.%4

This Commission hastypically promoted market competition asaway to
achieve just and reasonabletelecommunications rates for competitive local
exchangecarriers, which IPCSis properly considered,®® but we have also
consistently recognized the need to regulate the rates of monopoly services®® In
D.06-08-030we adopted a Uniform Regulatory Framework (URF) providing for
the gradual elimination of rate regulation for most incumbent local exchange
carriers, and included competitive local exchangecarriers in the definition of
“URF-Carrier.” 87 However, Decision (D.) 06-08-030statesthat the Commission
“retains the authority and firm resolve, should it seeevidence of market power
abuses,to reopen this proceeding and promptly investigate any such abuses.s8
D.06-08-030defines “market power” as“the ability of acompany to sustain
prices at levels above those a market would produce by restraining the supply of
voice servicesto the market.” 69

Sincethe sunsetting of Public Utilities Code Section710in January 2020,

the Commission has assertedits general authority over Voice over Internet

64Pub. Util. Code, §81001-1013.

65 SeeD.01-02-0250rder ## 5, 6; D.04-05-049,0rder # 3;D.06-06-017 Order ## 1,3. Seealso 47
C.F.R.§51.903(a)."A Competitive local exchangecarrier is any local exchangecarrier, as
defined in §51.5,that is not an incumbent local exchangecarrier.” The Commission has
previously defined carriers in similar categories,including a competitive local carrier and a
nondominant interexchange carrier.

66 SeeD.94-09-065,1994Cal. PUC LEXIS 681at 50-51.

67D.06-08-0300rder 13. SeealsoD.07-09-019 Appendix A (Telecommunications Industry
Rules), Rule 1.14.

68 |d. at Conclusion of Law 32.
69|d. at52.
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Protocol (VolP) technology. In D.19-08-025we deemed VoIP providers to be
“telephone corporations” pursuant to Public Utilities Code Section234and
“public utilities” subjectto the Commission’s authority. We stated that “VolP
providers clearly fit within the plain language of the definition of a public utility
‘telephone corporation™ and assuch are subjectto the Commission’s authority
under Public Utilities Code Section451to ensure that customers receive safeand
reliable service at just and reasonablerates.”® In D.20-09-012the Commission
upheld D.19-08-025and provided extensive discussion supporting its findings
and conclusions, including that VolP providers are telephone corporations and
public utilities and assuch subjectto our jurisdiction and requirement to ensure
just and reasonablerates.”t

3. Issues Before the Commission
This decision addressesthe following Phasel issuesidentified in the

Scoping Memo:
a. How should the Commission define IPCS?

b. Should the Commission examine the conditions of IPCS
market competition in California?

c. Should the Commission provide immediate interim relief
to meet the IPCSneedsof incarcerated people and their
families at just and reasonablerates, including those with
communication disabilities. If so,how?

d. Should FCCregulations over interstate and international
calls inform the Commission’s approach to intrastate IPCS?
If so,how?

70SedD.19-08-025at 9-10,citing Pub. Util. Code 88216,234,701and Id. at 32 and Conclusion of
Law 6.

1D.20-09-012at 31-41.
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e. Should the Commission use some elements of FCC orders
but not others asmodels for ensuring just and reasonable,
and affordable, IPCSratesin California?

4, Defining “Incarcerated Persons Calling Services”
for Purposes of this Decision

The Scoping Memo provides aworking definition of “incarcerated persons
calling services” for the purposes of this proceeding.”? The Scoping Memo also
statesthat it seeksinformation on “all communication servicesunder the
Commission’s jurisdiction, including (but not limited to) voice calling, [VoIP]
calling, video calling, texting, and all additional communications servicesserving
people with disabilities.” The ALJ Ruling askedif the Staff Proposal
appropriately defines IPCSfor purposes of Staff’s Interim Rate Relief Proposal.

In their initial and Revised Staff Proposals, Staff state that their proposal is
only addressing ratesfor voice communication servicesbut did not further
define this term.”3

The Revised Staff Proposal (attached as Appendix A) notesthat the FCC
Third Order defines “jails” asafacility of alocal, state,or federal law
enforcement agencythat is used primarily to hold individuals who are; (1)
awaiting adjudication of criminal charges;(2) post-conviction and committed to
confinement for sentencesof one year or less;or (3) post-conviction and awaiting
transfer to another facility. The proposal statesthat the term alsoincludes city,
county or regional facilities that have contracted with a private company to
manage day-to-day operations; privately-owned and operated facilities primarily
engagedin housing city, county, or regional incarcerated persons; and facilities

used to detain individuals pursuant to a contract with U.S.Immigration and

72 Scoping Memo at 23.
73 Revised Staff Proposal at 1, provided in Appendix A of this decision.
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Customs Enforcement. The Revised Staff Proposal defines “prisons” as
including facilities that would otherwise fall under the definition of ajail but in
which most incarcerated persons are post-conviction or are committed to
confinement for sentencesof longer than one year.”

Staff's Revised Proposal recommends the Commission adopt the FCC's
definition of prisons and jails for all detention facilities without explicitly or
implicitly exempting any facility type. Staff recommend that facilities included
in the Commission’s definition of “incarcerated person’s calling services” include
any local, state, or federal correctional or detention facility type operated in
California housing adults and/or juveniles, including but not limited to city and
county jails, federal and state prisons, correctional facilities, juvenile detention
facilities, holding centers,camps, psychiatric hospitals, immigration detention
centers, military jails, and tribal jails.

This decision adopts Staff's recommended approach.

4.1 Party Comments
Securusand GTL objectto the Scoping Memo'’s referenceto video calling,

text messaging,and other non-voice communication servicesaswithin the
definition of incarcerated person'’s calling services.®

NCIC Inmate Communications recommends the Commission clarify that
voice communications asused in the Staff Proposalsincludes IPCSproviders

using VolP-enabled technology.’®

74 Ruling Providing StaffInterim RateReliefProposafor CommentAttachment A, April 2,2021
(Staff Proposal).

5 Securus,Comments on Staff Proposal at 6; GTL Comments on Staff Proposal at 3.

6 NCIC Inmate Communications Comments on Staff Proposal at 3.
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4.2 Discussion
The interim rate relief adopted in this decision applies to intrastate IPCS

provided to any local, state,or federal correctional or detention facility type
operated in California housing adults and/or juveniles, including but not limited
to city and county jails, federal and state prisons, correctional facilities, juvenile
detention facilities, holding centers,camps, psychiatric hospitals, immigration
detention centers, military jails and tribal jails.

We define intrastate IPCSfor purposes of this decision asincluding (but
not limited to) voice and interconnected VolP calling, including voice and VolP
voice communications servicesserving people with disabilities. As discussed
above, IPCSproviders providing such servicesare telephone corporations and
public utilities and assuch are subjectto our jurisdiction and the requirement of
Public Utilities Code Section451to ensure just and reasonablerates.

This decision does not address party comments regarding video calling,
text messaging,and other non-voice communication services. We will review
the definition of “incarcerated person’s calling services” adopted for purposes of
this decision later in this proceeding.

5. The Record Indicates High and Widely
Varying Rates for IPCS in California

This section examinesthe results of Staff and Cal Advocate’s initial
investigations into the prices charged for IPCSin California incarceration
facilities. We find that IPCSproviders charge widely varying and, in some cases,
excessivelyhigh prices in California for the sameservices,resulting in unjust and
unreasonablerates. Further, we find that IPCSproviders operate locational
monopolies and, whether individually or collaboratively with incarceration
facilities, usetheir monopoly status within facilities to exercisemarket power.

As such, in later sectionsof this decision we exercisethe Commission’s authority
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and jurisdiction over telephone corporations under Public Utilities Code
Section451to regulate IPCSrates and fees.

This section begins by reviewing Staff and Cal Advocates’ findings
regarding IPCSprices in California. Next, we review parties’ interpretations of
thesefindings and conclude with our own discussion of their significance.

5.1 Staff Findings on IPCS Rates
Basedon its data requestto over 800licensed and registered calling service

providers, the Staff Proposal identified six providers that serve the IPCS market
in California, providing calling servicesto approximately 354incarceration or
detention facilities. The six providers identified by Staff are:

Securus;

GTL,;

IC Solutions;

Legacy Inmate Communications; 7’

NCIC Inmate Communications; and,

Pay Tel.

Staff found that intrastate IPCSper-minute ratesin California are ashigh
as$1.75per minute and connection feesor first minute rates are ashigh as$3.60
per minute. Staff also found that a 15-minute intrastate IPCSphone call in
California can costthe caller asmuch as$26.25solely in per-minute charges,
excluding any other transaction fees.

The initial Staff Proposal provided Staff's analysis of IPCSdata. Staff's
Revised Proposal (attached as Appendix 1 to this decision) updates Staff's initial

proposal slightly, basedon Staff's analysis of the impact of adopting the 2021

TLegacy Inmate Communications is in the processof exiting the IPCS market.
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FCC Third Order rate capsof $0.14per minute for jails and $0.16per minute for

prisons:

Table 2: Staff Summary of Findings 7@

Incarcerated Person’s Calling Service Provision in California
Approximate number of facilities 354
Estimated inmate population 172,543
Facilities with ratesover $0.21per minute 186
Population affected by initial Staff Proposal 46,649
Facilities with rates over $0.16per minute 218
Population affected by Staff's Revised Proposal 64,356
Calling Service Rates

Highest per minute rate $1.75
Highest 1stminute rate $3.60
Ancillary Charges

Highest single-call rate $3.00
Highest automated payment charge $3.00
Highest third-party fee $6.95
Highest live agent fee $5.95
Highest paper bill fee $2.49

Staff also identified the feesand chargesincluded in IPCSservice contracts
showing the extent of the various chargescarriers currently provide. Staff found
that the per-minute chargessummarized in Table 2 are only a portion of the fees
incarcerated persons are subjectto. Staff found that most of the feesintrastate
IPCSproviders are currently charging are not imposed in any other segment of
the telecommunication market in California. 7°

As aresult of theseand other findings, the Staff Proposal concludes that

intrastate IPCSproviders are operating “monopolies and are charging inmates

8 Staff Proposal, Attachment A; Revised Staff Proposal, provided in Appendix 1 to this
decision, Attachment A.

79 Staff Proposal, Attachment B.
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and their families unreasonablerates, which is unlawful.” 80 Staff also assertthat
the IPCS market “demonstrates market power abuse:"8!

Staff was unable to identify any instancein which aninmate
or any person communicating with an [incarcerated person]
has a choice of service provider. Accordingly, [incarcerated
person’s] calling servicesproviders are the sole providers
within any given detention center. In[carcerated persons] are
a captive customer classwho have no choicein service
provider, and therefore, must pay exorbitant communication
service rates or forego communication with family or
friends.®2

Basedon their research,Staff recommend that the Commission take
immediate action to institute interim rate relief.

5.2 Cal Advocates’ Findings on IPCS Rates
Cal Advocates presentsa detailed analysis of intrastate IPCSratesin

California to supplement Staff's analysis. Cal Advocates basesits analysis on
data request responsesfrom four of California’s largest IPCSproviders- Securus,
GTL, IC Solutions, and NCIC Inmate Communications. 83

Cal Advocates concludes that the average per-minute calling ratesfor
intrastate IPCSin California vary significantly by incarceration facility type
(prison, county, and local jails for example), with the highest rates often being
two to three times more expensive than the state-wide averagerate. We

reproduce Cal Advocates’ summary findings in Figure 1 below:

80 Staff Proposal at 2.
81 |bid.
82 |bid.

83 Cal Advocates, Comments on Staff Proposal at 6; figures provided by Cal Advocates are as of
April 2021.
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Figure 1. California Intrastate IPCS Pre-Paid Call Per-Minute Ratesby
Facility Type?®*
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As illustrated in Figure 1, Cal Advocates indicates that:

Intrastate IPCSratesin county jails are about 996and
82.4percent higher, respectively, than thosein stateand
federal prisons in California. 8

Intrastate IPCSratesin local (city) jails are about 1,124and
58.8percent higher, respectively, than those in state and
federal prisons in California. 8

Intrastate IPCSratesin federal prisons in California are, on
average, 584 percent higher than the $.025per minute rate
recently instated between the CDCR and GTL.#’

84 |bid.
85 Cal Advocates, Comments on Staff Proposal at 6, April 30,2021.
86 Cal Advocates, Comments on Staff Proposal at 6, April 30,2021.
87 |bid.
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Table 3: Average Intrastate IPCS Pre-Paid Per-Minute Calling Ratesby
Facility Type Compared to State Prison IPCS Calling Rates®

Intrastate IPCS

Average $ Greater

Average Percent
Greater than State

Facility Type Per-Minute Rate than State Rate Rate

State Prisons $0.025

Federal Prisons $0.171 $0.146 584%
County Jails $0.306 $0.281 1124%
Local Jails $0.274 $0.249 996%

Basedon its analysis, Cal Advocates concludes that IPCSrates are
“unreasonably high in both county and local jails in comparison with [IPCS]
ratesin both state and federal prisons.” &

5.3. Parties Differ on the Cause and Significance
of the High and Widely Varying IPCS Rates
in California

No party disputes Staff or Cal Advocates’ findings regarding IPCSprices
in California. Where party comments differ is on the causeand significance of
theseprices. This section summarizes these opposing views.

5.3.1
The basic contention of IPCSproviders, led by Securus,is that high IPCS

IPCS Provider Comments

rates are just and reasonableif they reflect the actual costsof providing calling
serviceswithin incarceration facilities. They allege that the costsof providing
calling serviceswithin incarceration facilities are high becausethe facilities
require additional security and monitoring features not required in commercial

markets, and they require or allow the payment of site commissions.®® The IPCS

88 |bid.
891d. at 6.

90 Seadiscussion in section 1 of this decision.
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providers allege that smaller facilities cost more to serve becausefacilities have
varied needsand providers cannot leverage economiesof scale. The IPCS
providers state that, taken together, this leads to higher costsand higher IPCS
rates.

Securusproposes that, for purposes of adopting interim rate relief, the
Commission should treat the FCC’s adopted rate capsasbenchmarks and allow
providers to negotiate rates above theselevels within areasonablerange or allow
awaiver application process. Further, the Commission should examine
providers’ actual costsand IPCSmarket bidding dynamics before adopting any
permanent rate capsaccording to Securus??

The IPCSproviders reject Staff's conclusion that the IPCSmarket in
California is monopolistic and allows for the exerciseof market power. Securus
statesthat the existenceof at least six IPCSproviders in California competing
through Requestfor Proposal (RFP)processesfor IPCS contracts beliesthe
conclusion that providers exercisemonopoly power to unilaterally setrates.??
Securusstatesthat IPCSrates are “set in a collaborative manner with agency
customers”®3 or “dictated” by the facilities. ®* Securusarguesthat “[tjhe practice
of utilizing acompetitive bidding processto selecta sole provider hasin fact

resulted in substantial rate reductions.” %°

91 Securus,Comments on Staff Proposal at 3-5, 8-9.
92|d.at12.

%|d. at 14.

%1d. at 3.

9 |d. at 14. Securusprovides no summary data to bolster this claim but may be referring to its
own statementthat it has“invested in new technologies and infrastructure that have
substantially reduced its reliance on third-party single-call services,saving an average of
30percentin total costsof eachcall” (Id. at 2).
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In comments on the proposed decision, Securusargues that data from the
Prison Policy Initiative indicating that rates declined between 2018and 2020for
67 state systemsreflects the existenceof a competitive market.®® GTL statesthat
its actions to increasethe affordability of calls and provide free calls reflect a
competitive market.®’ Securusrejectsthe notion that it operateslocational
monopolies, stating that “[c]orrectional facilities are not locational monopolies
and site commission payments are not locational rents or shared profits. Site
commissions instead are 'costs of doing businessincurred by ICS providers.™ 98

IPCSproviders also argue that the IPCSmarket is not monopolistic
becausegovernment bodies are “free to award contracts to multiple vendors”
but decline to do so becauseawarding contracts to multiple providers would
“increase infrastructure installation, redundant security capabilities, training of
separateplatforms, and increaseamount to consumers.”® GTL assertsthat it has
recently improved the affordability of calls or provided free calls, which it states
is the “very antithesis of ‘abuse. 10

5.3.2 Other Party Comments
Cal Advocates, TURN, CforAT, Prison Policy Institute, the Justice

Coalition and two calling service provider parties, NCIC Inmate
Communications and Verizon, agreewith Staff's conclusion that high and widely
divergent IPCSrates and alack of provider choice for incarcerated people

indicates the existenceof locational monopolies exercising market power.

9 Securus,Comments on Proposed Decision at 5.
97 GTL, Comments on Proposed Decision at 7.

98 Securus,Comments on Proposed Decision at 6, citing Global Tel*LinkvFCC, 866F.3d 397,413
(D.C. Cir. 2017).

91d. at 13.
100 GTL, Comments on Staff Proposal at 15.
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CforAT statesthat IPCSrates are “extra-competitive,” or higher than they
would bein a competitive market.°? CforAT describeswork of the Federal
Trade Commission and United StatesDepartment of Justice,which concludes
that a market where there are no reasonably interchangeable substitutes for a
product is a “monopoly market.” 102 Becausethere are no reasonably
interchangeable substitutes and no ability for incarcerated personsto choose
their IPCSprovider or negotiate with multiple IPCSsellers, CforAT concludes
the IPCSmarket in California functions asa monopoly. 193 CforAt arguesthat
further indication of the absenceof market competition in the IPCSmarket is the
imposition of ancillary service feesthat do not exist in the commercial market.1%4

Verizon statesthere are indicators of potential market power abusein the
high costsof intrastate IPCSs,including excessivelyhigh per-minute rates, the
exclusive way IPCSare offered in jail site facilities, the manner in which feesare
imposed for depositing monies into prepaid accounts,how feesare imposed to
return unused funds, and the fact that only one company provides IPCSto all
California staterun facilities. 19

TURN observesthat the length of time that IPCSproviders retain exclusive
rights to provide IPCSat a given facility indicates the existenceof market power:

“[o]nce along-term, exclusive contract bid is awarded to an I[P]CS provider,

101 CforAT, Comments on Staff Proposal at 3.

102]d. at 3-4. CforAT statesthat the Federal Trade Commission undertook work to identify the
“relevant market” for a product, which it defined asall goods that are "reasonably
interchangeable” with a product, meaning that consumersview the other products as
substitutes for eachother and would switch among those products in responseto a changein
price.

1031d. at 3-5.
1041d. at 4-5.

105Verizon, Comments on Staff Proposal at 3.
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competition ceasedor the duration of the contract and subsequentcontract
renewals.”1%¢ As observed by TURN, GTL has contracted for 20 years with
CDCR to provide IPCSto state-run prisons.0’

In reply comments, CforAT arguesthat the IPCS market effectively
consistsof two markets: one market for “the right to provide serviceto inmates
in confinement facilities,” 198 and another for the IPCSservicesthemselves, for
which the incarcerated and their loved onesare the customers. CforAt statesthat
becauseof this, incarcerated persons and their families are both direct and
indirect customers of intrastate IPCS. Citing Securus’sopening comments that
IPCScosts“are borne solely by the [IPCS] provider upfront in the processof
installing the platform and then are recoupedavertime throughproductusage’
CforAT observesthat incarcerated persons comprise Securus’s“sole form of
revenue, making them direct purchasers of intrastate IPCS."0° CforAT further
observesthat both providers and incarceration facilities gain revenue from
incarcerated persons and their families, undermining any conclusion that the
facilities themselves comprise the “market.” 110 CforAT statesthat the United

StatesDepartment of Justice,the Federal Trade Commission, and this

106 TURN, Comments on Staff Proposal at 5, citing Global Tel*Link v. Fed. Comm. Comm’n.,
866F.3d 397,404 (D.C. Cir. 2017).

107”TURN, Comments on Staff Proposal at 5.

108 CforAT, Reply Comments on Staff Proposal at 5, citing Pay Tel, Comments on Staff Proposal
at 2.

109 CforAT, Reply Comments on Staff Proposal at 6, citing Securus,Comments on Staff Proposal
at 3, emphasis added by CforAT.

1101pid.
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Commission have all rejectedthe notion that there can be “only one relevant
market.” 111

CforAT contends that although Securusand GTL state that IPCSservices
are more costly to provide than commercial calling servicesbecauseof security
requirements and commission fees,these parties “do not demonstrate any nexus
between or provide any details regarding the costsof providing serviceto
incarceration facilities and the ratesthat they ultimately charge.”''?2 Because
“there is no record provided to justify the high rates charged to customers, and
no attempt to link the ratesto the costsof providing service,” CforAT arguesthat
the Commission should rejecttheseproviders’ claims that the intrastate IPCS
rates they charge are reasonable.

5.4 Discussion: High and Widely Varying IPCS Rates
in California Reflect Locational Monopolies that
Result in Unreasonable and Unjust Rates

IPCSrates charged in California vary widely and are exorbitantly high, in
some casesfesulting in unjust and unreasonable IPCSrates for incarcerated
people and their families. As such, we exercisethe Commission’s authority and
jurisdiction over telephone corporations, including VolP providers, under Public
Utilities Code Section451to regulate IPCSrates and feesin California.

Neither Staff nor any party identified aninstancein California where an

incarcerated person has a choice of IPCSprovider. Incarcerated people are

111]d. at 5, citing U.S. Department of Justiceand the Federal Trade Commission, Horizontal
Merger Guidelines, at 7 (August 19,2010),available asof this writing at
http://www.justice.gov/atr/public/quidelines/hmg-2010.pdf ; D.16-12-025at p. 44;and, Joint
Application for Approval Pursuant to Section854(a)of Transfer of Control over Tracfone
Wireless, Inc., In the Matter of the Joint Application of TracFoneWireless, Inc. (U4321C),
America Movil, S.A.B.de C.V., and Verizon Communications, Inc. for Approval of Transfer of
Control Over TracFoneWireless, Inc., A.20-11-001(Nov. 5, 2020).

12]d. at 3.
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effectively a captive customer classwho have no choicein service provider and
the end result is that there are no reasonably available substitutes for
incarcerated persons and their families to choosefrom. This hasresulted in
highly unequal and in some casesexorbitant ratesfor IPCSacrossincarceration
facilities and ascompared to current commercial markets. Examining the IPCS
rate data provided by Staff and Cal Advocates, we find it unreasonable and
unjust that people incarcerated in county jails, local jails, and federal prisons in
California pay between 584 percent and 1,124percent more than people
incarcerated in California state prison facilities to talk with their loved ones.

We are not persuaded by the IPCSproviders’ arguments that high rates,
even exorbitantly high rates, are just and reasonableaslong asthey are basedon
costs,including site commission costs. First, as CforAT noted , IPCSproviders
had the opportunity to but did not file data summarizing the range of security or
other coststo IPCSproviders. IPCSproviders had the opportunity to but did not
link filed data on IPCSsecurity coststo the ratesthey charge. IPCSproviders
had the opportunity to but did not file data justifying the significantly higher
rates for county or city jails Cal Advocates identified.

Becausethe IPCSproviders failed to file costdata to justify their claims, we
preliminarily conclude that a significant portion of the higher IPCSrates charged
in some incarceration facilities stem from revenue collected by providers to
recoup commission payments. According to the FCC, where they exist, site
commission payments are a significant factor contributing to high ratesand can
account for 20— 88 percent of IPCScosts!!® Becauseof the importance of site

commission feesin the IPCSmarket, it is worth examining this issuein detail.

113 Securus,Comments on Staff Proposal at 15, citing 2013Order at  34.
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As discussedearlier, California Penal Code Section4025(d)authorizes, but
doesnot require, county sheriff's departments to collect funds, or
"commissions,” from IPCSproviders and place thesefunds in an “inmate
welfare fund” that is spent “primarily” for the benefit, education, and welfare of
incarcerated persons!'# Although the collection of site commissions is currently
lawful, this doesnot absolve this Commission from our obligation to ensure
accesdo just and reasonablecalling service rates for incarcerated people and
their families. County collections of site commissions pursuant to Penal Code
Section4025,if any, must be in accordancewith IPCSproviders’ responsibility to
provide just and reasonablecalling ratesfor all incarcerated personsin the State
of California, asrequired by Public Utilities Code Section451. IPCSratesthat are
584 percentto 1,124percent higher than the $0.025per minute rate offered in the
California state prison system are not just or reasonableand require our further
attention.

The FCC hasfound alocational monopoly to exist when alocation owner

attempts to limit the entry of new competition to increaseprofitability and

114 Cal. Pen.Code, § 4025:“(a) The sheriff of eachcounty may establish [an inmate welfare fund]
... (d) There shall be deposited in the inmate welfare fund any money, refund, rebate, or
commission received from atelephone company or pay telephone provider when the money,
refund, rebate,or commission is attributable to the use of pay telephoneswhich are primarily
used by inmates while incarcerated. (e) The money and property deposited in the inmate
welfare fund shall be expended by the sheriff primarily for the benefit, education, and welfare
of the inmates confined within the jail. Any funds that are not needed for the welfare of the
inmates may be expended for the maintenance of county jail facilities. Maintenance of county
jail facilities may include, but is not limited to, the salary and benefits of personnel used in the
programs to benefit the inmates, including, but not limited to, education, drug and alcohol
treatment, welfare, library, accounting, and other programs deemed appropriate by the sheriff.
Inmate welfare funds shall not be used to pay required county expensesof confining inmates in
alocal detention system, such asmeals, clothing, housing, or medical servicesor expenses,
exceptthat inmate welfare funds may be used to augment those required county expensesas
determined by the sheriff to be in the bestinterests of inmates. An itemized report of these
expenditures shall be submitted annually to the board of supervisors.”
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demand a share of the profits in the form of alocational rent or commission
fee> Incarceration facilities typically limit provision of IPCSwithin afacility to
one provider and often collect commission feesfor their own purposes pursuant
to Penal Code 4025. Thus, we find that IPCSproviders operate locational
monopolies.

We find IPCSprovider’'s arguments that they do not operate locational
monopolies nor exercisemarket power unpersuasive for severalreasons. First,
although one party points to a single RFPindicating that a single incarceration
facility may selectmore than one IPCSprovider, 16 no data provided
demonstrates that incarceration facilities have ever selectedmore than one IPCS
provider to servethe samefacility. In general no party disputes Staff's
conclusion that incarcerated people are a captive customer classwho have no
choicein service provider .17 Incarceration facilities are limiting accesso the
provision of calling servicesto a single ICPSprovider, and thus “market
competition,” in any senseof the word, does not exist for incarcerated users 118
No competitive forceswithin incarceration facilities constrain providers from
charging ratesthat far exceedthe costssuch providers incur in offering service 119

Incarcerated people must purchase communications servicesfrom the facility’s

USECC Third Order at 31. See2002Pay Telephone Order, 17 FCC Rcd at 3252-53 para. 10; see
also GTL v. FCC,866F.3d at 404 (“Winning [inmate calling services] providers thus operate
locational monopolies with a captive consumer baseof inmates . ...").

16 GTL, Comments on Staff Proposal at 12.
117 SeeD.19-05-023at 17-109.

118 SeeD.04-05-020at 41.

119bid.
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IPCSprovider and faceratesfar higher than those charged to other Californians
or forego the service 120

Competition for RFPsasdescribed by Securusand GTL and the existence
of at least six providers in California doesnot mean that the IPCSmarket is
functioning to provide just and reasonableratesfor the incarcerated. We reject
arguments from Securusthat rate declines in some state incarceration systems
between 2018and 2020indicate the market is competitive. %! |[PCSrates could
have declined for any number of reasonsduring this period, including efforts to
forestall legislative or regulatory oversight, or other factors. We alsoreject GTL'’s
assertion that its recent action to reduce rates and offer free calls is evidence of
market competition for the samereasons?!??

Additionally, asCforAT described, the IPCSmarket is properly thought of
asconsisting of two markets or two setsof consumers: providers “compete” for
the right to provide IPCSto the incarcerated, exceptthat RFPsmay be awarded
to the highest not the lowest bidder 123 We agreewith Securusthat the selection
of asingle IPCSprovider per facility is not evidence of the exerciseof market

power per se;instead, once selected,the IPCSprovider, asthe operator of the

12014 FCC Rcd 2545,2547,2562;Implementation of Pay Telephone Reclassification &
Compensation Provisions of the Telecommunications Act of 1996,CC Docket No. 96-128,0rder
on Remand and Notice of Proposed Rulemaking, 17 FCC Rcd 3248,32629 38,3252-3253(1 10,
12,(2002);SeealsoGTL v. FCC 866F. 3 at 404;SeealsoFCC Third Order at 1Y 7, 31,107,115,
147,312.

121 Securus,Comments on Proposed Decision at 5.
122GTL, Comments on Proposed Decision at 7.

123Sed=CC Third Order at { 112.“Without effective regulation, providers bidding for afacility’s
monopoly franchise compete to offer the highest site commission payments, which they then
recover through correspondingly higher rates charged to incarcerated people and their
families.”
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locational monopoly, exercisesthe market power transferred to it by the
incarceration facility.

We reject Securus’sstatementin comments on the proposed decision that
“[c]orrectional facilities are not locational monopolies and site commission
payments are not locational rents or shared profits. Site commissions instead are
‘costs of doing businessincurred by ICS providers.” 124 In 2017the D.C. Circuit
vacated the FCC’s 20150rder and directed the FCC to reconsider its categorical
exclusion of site commission costsasdiscussedin that decision. The D.C. Circuit
also directed the FCC to “assesson remand which portion of site commissions
might be directly related to the provision of [IPCS]and therefore legitimate, and
which are not.” 12°

The FCC addressedthis D.C. Circuit direction in the 2021FCC Third Order
and determined that site commission payments by IPCSproviders have two
components. One component “compensate[s] correctional facilities for the cost
they reasonably incur in the provision of inmate calling services,and [the other]
compensate[s]those facilities for the transfer of their market power over inmate
calling servicesto the inmate calling servicesprovider.” 126 The FCC concluded
that the first is “legitimate” costof business'?’ that should be accounted for in
any rate cap, and the secondis not:

To the extent that providers nonethelessoffer site commissions
above th[e] level [required to cover the institution’s own coststo
provide IPCS],we regard that asa marketplacehoicedifferent in kind
from the scenario where site commissions at a given level are

124 Securus,Comments on Proposed Decision at 6.
25GTL v. FCC,866F.3dat 414.

126 FCC Third Order at 107.

27FCC Third Order at 127.
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required by a statute or rule. Thus, if providers offer site
commissions at levels that are not recoverable under the [FCC’s]
interstate and international rate caps,we believe that they do soasa
matter of their own businessjudgment. Consequently, wedonot
regardsitecommissionsinderthe secondcenariaasa conditionprecedent
of doingbusinesst correctional institutions. 128

We intend to further examine IPCSbidding and contract conditions during
Phasell of this proceeding. Preliminarily, however, we concur with the FCC that
site commissions that are not required by statute do not constitute “costs of
doing business” that are necessaryfor the provision of IPCSin jails and prisons.
We discussthis issue further in section 6.3, below.

Our finding of the existenceof locational monopolies and the exerciseof
market power in the provision of IPCSin California aligns with the FCC’srecent
findings on a national scale. As mentioned in section 1, the FCC has previously
found IPCSproviders operate “locational monopolies” serving a “captive
consumer baseof inmates.”1?° The FCC’s Third Order, adopted May 24,2021,
similarly found that IPCSproviders improperly exercisemonopoly market
power on a national basis:

The reforms we adopt today reflect our findings, asdetailed
below, regarding the monopoly power that eachcalling
service provider hasover the individual correctional facilities

128ECC Third Order at 120,emphasis added.

129 Prison Policy Institute, Comments on Order Instituting Rulemaking, citing First Report &
Order 11 39-41,28 FCC Rcd. at 14128-30GTL v. FCC, 866F.3d at 404 (“Once along-term,
exclusive contract bid is awarded to an ICS provider, competition ceasedor the duration of the
contract and subsequentcontract renewals. Winning I[P]CS providers thus operate locational
monopolies with a captive consumer baseof inmates and the need to pay high site
commissions.”); and, Id. at 111,28 FCC Rcd. at 14217(Ajit Pai, dissenting) (“[W]e cannot
necessarily count on market competition to keep prices for inmate calling servicesjust and
reasonable.”). SeealsoFCC Third Order at { 7, “[b]Jecause correctional facilities generally grant
exclusive rights to service providers, incarcerated people must purchase service from ‘locational
monopolies’ and subsequently facerates far higher than those charged to other Americans.”
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it serves;the numerous negative impacts the providers’
exerciseof that market power hashad on incarcerated people,
their families and communities, and society asa whole...130

The Commission has previously determined that providers of
telephone servicesto incarcerated people have monopoly
power in the facilities they serve [footnote 81]. We reaffirm
this long-established finding, one that applies equally not only
to the rates and chargesfor calling servicesprovided to
incarcerated people, including ancillary services,but also to
providers’ practices associatedwith their provision of calling
services...incarcerated people have no choicein the selection
of their calling servicesprovider [footnote 82]. The authorities
responsible for prisons or jails typically negotiate with the
providers of inmate calling servicesand make their selection
without input from the incarcerated people who will usethe
service [footnote 83]. Once the facility makesits choice—often
resulting in contracts with providers lasting several yearsinto
the future —incarcerated people in such facilities have no
meansto switch to another provider, evenif the chosen
provider raisesrates,imposes additional fees,adopts
unreasonableterms and conditions for use of the service, or
offers inferior service [footnote 84]. On the contrary,
correctional authorities exercisenear total control over how
incarcerated people are able to communicate with the outside
world [footnote 85].... [N]Jo competitive forceswithin the
facility constrain providers from charging ratesthat far exceed
the costssuch providers incur in offering service [footnote
87].131

Becausecorrectional officials typically allow only one provider to
serve any given facility...there are no competitive constraints on a
provider's ratesonceit hasentered into a contract to servea
particular facility [footnote 90]. The Commission has observed that
‘becausethe bidder who chargesthe highest rates can afford to offer
the confinement facilities the largest location commissions, the

BOFCC Third Order at T 29.
BIECC Third Order at § 32.
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competitive bidding processmay result in higher rates’

[footnote 91]. Thus, evenif there is ‘competition’ in the bidding
market assome providers assert,it is not the type of competition the
Commission recognizesas having an ability to ‘exert downward
pressure on rates for consumers™ [footnote 92].132

Basedon a careful review of the record in this proceeding and informed by
the FCC’s actions, we conclude that IPCSproviders in California operate as
locational monopolies within incarceration facilities and exercisemarket power
to charge unjust and unreasonablerates. We define “market power” in this case
asthe ability of a company to sustain prices at levels above those a competitive
market would produce.'3 Pursuant to Public Utilities Code Section451,this
Commission is obligated to ensure accessto communications servicesby all
Californians, including the incarcerated, at just and reasonablerates.

The following sectionsdiscussthe Staff Proposal and parties’ proposals for
the Commission to provide interim rate relief to the incarcerated while we
continue to work to identify permanent just and reasonablelPCSratesin

California.

182FCC Third Order at T 33.

133 Seealso CforAT comments noting aslightly different but not incompatible definition of
market power: “Market power is the ability of asellerto ‘raise price, reduce output, diminish
innovation, or otherwise harm customers asa result of diminished competitive constraints or
incentives.” CforAT, Reply Comments on Proposed Decision at 3, citing U.S. Department of
Justiceand the Federal Trade Commission, Horizontal Merger Guidelines, p. 22 (August 19,
2010),available asof August 9, 2021at http://www.justice.gov/atr/public/guidelines/hmg-
2010.pdf.
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6. Providing Interim Rate Relief
to IPCS Customers

Ratesand feesfor IPCSin California are currently unregulated. Basedon
comments on the OIR and during the prehearing conference,the Scoping Memo

included the following issues:

Should the Commission provide immediate interim relief
to meetthe IPCSneedsof incarcerated people and their
families at just and reasonablerates, including those with
communication disabilities? If so, how?

Should FCC regulations over interstate and international
calls inform the Commission’s approach to intrastate IPCS?
If so, how?

Should the Commission use some elements of FCC orders
but not others asmodels for ensuring just and reasonable,
and affordable, IPCSratesin California?

The April 2021ALJ Ruling then requested party comment on the following
guestions:

Do parties agreewith the Staff Proposal’s recommendation
for the Commission to adopt the FCC’sinterim rate caps of
$0.21per minute for debit and prepaid calls and $0.25per
minute for collect calls for intrastate calling serviceson an
interim basis?

Do parties agreewith Staff's proposal that if the FCC
further lowers its interstate rate caps,the Commission
should modify any adopted interim intrastate IPCSratesto
reflect the FCC’supdated rates?

Should the Commission adopt Staff's Interim Proposal for
Rate Relief? Why or why not?

This section presents Staff and parties’ proposed interim intrastate IPCS
rate capsto provide immediate relief to incarcerated people and their families. It

then reviews party comments on these proposals.

-40 -



R.20-10-002 ALJ/CF1/avs PROPOSED DECISION (REV. 1)

Basedon careful review of the record in this proceeding, we adopt here an
interim rate cap of sevencents ($0.07)per minute for all intrastate IPCScalls in
California. Adopting aninterim rate cap of $0.07per minute provides immediate
rate relief to approximately 171,000incarcerated people located at 343
incarceration facilities in California. 134 This interim rate cap applies to all prisons
and jails in California and will remain in effect until we adopt a permanent IPCS
Intrastate rate cap later in this proceeding.

6.1 Initial and Revised Staff Proposal
for Interim Rate Relief

Basedon their review of IPCSdata assummarized in Section5, Staff assert
that the intrastate per-minute-of-use rates and ancillary service rates being
charged to incarcerated personsin California are unjust and unreasonable. To
addressthis, the initial Staff Proposal recommends the Commission adopt the
FCC’s 20150rder interstate IPCSrate capsof $0.21per minute for debit and
prepaid calls and $0.25per minute for collect calls. The initial Staff Proposal
further recommends the Commission adopt the FCC’s 2021rates when they
becomeformally adopted.13°

The Revised Staff Proposal recommends that the Commission immediately
adopt the FCC’s 2021 Third Order rate capsof $0.14per minute for debit,
prepaid, and collect calls from prisons and $0.16per minute for debit, prepaid,
and collect calls from jails. Theseproposed levels include an FCC allowance for
revenue collection capped at $0.02per minute for site commission payments

where theserelate specifically to calling servicesand result from contractual

134 This is basedon data requestsreceived from IPCSproviders in December2020and does not
reflect any subsequentrate changes.

135 Staff Proposal at 2.
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obligations or negotiations between providers and facilities. 3¢ The Revised
Proposal statesthat under the FCC’s Third Order rates of $0.14per minute for
jails and $0.16per minute for prisons, the price for a 15-minute intrastate IPCS
phone call would be reduced from asmuch as$26.25to arange of $2.10$2.40,
excluding ancillary fees!3” Over 64,000incarcerated personswould see
immediate rate reductions under Staff's Revised Proposal because218 California
incarceration facilities currently have rates greater than $0.16per minute. 138

Staff recommends that the Commission adopt its Revised Proposal on an
interim basisuntil the Commission takes more permanent action in this
proceeding. Staff recommends that the Commission direct IPCS providers to
implement the adopted rate capsand submit a Notice of Compliance no later
than 30days from Commission adoption of interim relief. Staff further
recommends that the Commission not adopt the FCC’s Third Order interim
interstate rate capsaspermanent intrastate rate capsbecause‘intrastate services
are generally lessexpensive to provide than interstate services.”3°

6.1.1 Party Comments
Parties have widely divergent views on whether the Commission should

adopt or reject Staff's Revised Proposal or adopt some other proposal.
Cal Advocates, TURN, CforAT, Prison Policy Institute, the JusticeCoalition,

Verizon, and NCIC Inmate Communications broadly support Staff's proposal.

136 Revised Staff Proposal at 1 (attached as Appendix A). The initial Staff Proposal at 2
recommends that we adopt the FCC’s 2021rates when they becomeformally adopted, which
occurred on May 24,2021. SeealsoFCC Third Order at 1 100- 147for a discussion of site
commissions.

137 Revised Staff Proposal at 4.
8 Table 2, above. Seealso Revised Staff Proposal, Attachment A, in Appendix 1.

139 Revised Staff Proposal at 2.
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All non-provider parties, however, additionally recommend that the
Commission adopt per-minute rate capslower than proposed by Staffin either
its initial or Revised Proposal.

Securus,GTL, and Pay Tel generally support Commission adoption of the
FCC’s20130rder rates of $0.21and $0.25per minute included in the initial Staff
Proposal. However, these parties oppose Commission adoption of the FCC'’s
Third Order rates of $0.14and $0.16per minute, asrecommended in the Revised
Staff Proposal.

The next two sectionsreview party comments on the FCC’s 20130rder
and 2021Third Order rate caps.

6.1.1.1 FCC 2013 Order Interim Rates of 21
and 25 Cents Per Minute

Exceptfor Securusand CforAT, parties broadly support Commission
adoption of the FCC’s20130rder interim rate capsof $0.21and $0.25per minute
asinterim intrastate IPCSrate capsin California, but non-provider parties also
suggestthe Commission should adopt much lower rate caps. CforAT opposes
Commission adoption of the FCC’s 20130rder interim rate caps, stating that
“Commission adoption of the Staff Proposal is preferable to a delay in imposing
rate capsbut does not make the FCC rates reasonable."4?

Securusargues that the Commission should usethe FCC’s 20130rder
interim rates of $0.21and $0.25per minute rates as“benchmarks” but allow IPCS
providers to recover reasonablecostsfor site commissions beyond those levels or
institute a waiver application process!4! Securusstatesthat the FCC's2013

Order interim rates exclude the costsof site commissions and are basedon

140 CforAT, Comments on Staff Proposal at 7.

141 Securus,Comments on Staff Proposal at 5.
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average coststhat do not accountfor costvariation basedon facility size.
Securusargues that the Commission should allow for full recovery of all IPCS-
related costs!4?

Pay Tel supports adopting the FCC’s2013Order interim ratesin
California, stating that it already chargesthe FCC’s 20130Order interim rates for
intrastate IPCSin California. Pay Tel opposesany rate cap below this level.143
GTL supports Commission adoption of the FCC’s 20130rder rate capsasdoes
NCIC Inmate Communications, who also urges adoption of the FCC’s Third
Order caps!#

6.1.1.2 FCC Third Order Interim Rates of 14
and 16 Cents Per Minute

In opening comments, NCIC Inmate Communications, Verizon, TURN,
CforAT, the Prison Policy Initiative, and the JusticeCoalition support
Commission adoption of the FCC’s Third Order interim rate capswhen the FCC
adopts these,asproposed in the initial Staff Proposal. NCIC Inmate
Communications statesthis would provide consistencyfor incarcerated persons
and their families.14> The Prison Policy Institute supports Commission adoption
of theserates on an interim basis“in the interest of speedand simplicity.” 146

Pay Tel opposes Commission adoption of the FCC’s Third Order rate caps.
Pay Tel questions the data and methodology the FCC used to develop the Third

Order rates and statesthat thesedo not adequately account for the cost

142 |bid.
143pay Tel, Comments on Staff Proposal at 5-7.

144NCIC Inmate Communications, Comments on Staff Proposal at 4; GTL, Comments on Staff
Proposal at 4.

M5NCIC Inmate Communications, Comments on Staff Proposal at 4.

146 Prison Policy Institute, Comments on Staff Proposal at 2.
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differential of different size facilities.#’ Pay Tel statesthat jails have much higher
turnover ratesthan prisons, and much shorter averagelength of staysfor the
incarcerated and contends that this results in higher costsfor IPCSproviders to
setup and closecall-service accountsfor a more frequently rotating population
of the incarcerated and fewer calling minutes over which to spread costs14® Pay
Tel assertsthat smaller facilities incur higher facility coststo administer and
monitor IPCScalls for security purposes and use site commission funds for this
purpose.t4?Pay Tel also contests Staff's assertion in both proposals that
“intrastate servicesare generally lessexpensive to provide than interstate
services.”®0Pay Tel statesthat “there is record evidence in the FCC'sI[P]CS
proceeding demonstrating that intrastate and interstate I[[P]CS calls generally
costthe sameto deploy.” 151

Securusopposes Commission adoption of the FCC’s Third Order rate caps
of $0.14and $0.16per minute, stating, asdoes Pay Tel, that there are unresolved
issueswith the FCC’sdata and methodology. Securusassertsthat the Third
Order inadequately addressessite commissions becauseit leavesin place the
20130rder rate cap of $0.21for smaller jails with averagedaily populations

below 1,000but prohibits upward adjustment of this cap to account for site

147 Ppay Tel, Comments on Staff Proposal at 6.
1481d., Exhibit A at 18.

1491d., Exhibit B (May 8, 2015),(“Notice of Ex Parte Presentation”) to Exhibit C at 3. Pay Tel cites
to summary data on incarceration facility costsincluded in the FCC’'s 20160rder, later vacated,
to support this assertion, seeld., Exhibit B (November 23,2020,Comments of Pay Tel
Communications, Inc., in FCC’'s WC Docket No. 12-375") at 12-13and 16-17.

150 Revised Staff Proposal at 2.

151 pay Tel, Comments on Staff Proposal at 8, referencing Comments of Pay Tel
Communications, Inc., In re Ratesfor Interstate Inmate Calling Services,WC Docket No. 12-375,
at 9-15 (filed Dec.20,2013).
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commissions, even if the commission is mandated by state or local law. 152
Securusargues the Commission should directly assesdPCSprovider costsand
develop a unique rate proposal tailored to California’s needs. If the Commission
doesadopt the FCC’'s Third Order interim rates, Securusrequeststhat this occurs
after the FCCregulations take effect or after removal of any stay on Third Order
requirements. 153

6.2 Party Proposals for an Interim Rate Cap
of One to 11 Cents Per Minute

All non-provider parties (Cal Advocates, TURN, CforAT, Prison Policy
Institute, and the JusticeCoalition) support Commission adoption of interim
intrastate IPCSrate capslower than those adopted by the FCC in either its 2013
Order or its 2021 Third Order. Theseparties offer several proposals for
Commission consideration.

The JusticeCoalition recommends that the Commission cap intrastate IPCS
rates at a maximum of $0.11per minute asreflected in the FCC’s 2015permanent
rates, adopted in the 20150rder but later vacated by the D.C. Circuit. 1>
According to the JusticeCoalition, the state of New Jerseyadopted the FCC 2015

Order rates asits own intrastate IPCSrate cap in 20162°° The JusticeCoalition

152 Securus,Reply Comments on Staff Proposal at 13. The FCC’s Third Order at [ 100- 120
identifies two classesof site commissions: those mandated by state or local law and those
requested by a correctional facility in an RFPprocessor prescribed in a contract and authorized.

153 Securus,Reply Comments on Staff Proposal at 15. Securuscorrectly observesthat the courts
have stayed the FCC’s previous efforts to setinterim ratesand ultimately vacatedthe FCC's
permanent rates adopted in 2015.

154GTLv. FCC, 866F.3d at 402,415-416.

155 Justice Coalition, Comments on Staff Proposal at 6, citing Carly Sitrin. “Making Surethe Cost
of Phone Calls from Prison Isn’t Punishingly High.” NJ Spotlight News. July 5,2016. Available
asof this writing at: https://www.njspotlight.com/2016/07/16-06-30-making-sure-the-cost-of-
phone-calls-from-prison-isn-t-punishingly-high/
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recommends the Commission consider even lower rates, stating that “there are a
range of rate capsthat are defensible, ranging from $0.009per minute to $0.11
per minute.” 16 The JusticeCoalition statesthat prison and jail systemsacrossthe
country are currently charging rates of $0.009per minute to $0.03per minute. 57
Commission adoption of arate capin this range would provide rate relief to all
incarcerated persons and their families in California, observesthe Justice
Coalition, which none of the other proposals would accomplish. The Justice
Coalition alsoidentifies the CDCR rate of $0.025as a potential model in both its
opening and reply comments.1%8

The JusticeCoalition further recommends the Commission require IPCS
providers to provide atleasttwo free 15-minute calls per week to incarcerated
people, noting that the CDCR provides two free calls per month, but that no
standards in this areaexist:

We heard from callers during the Public Participation
Hearings last month that there is no standard among facilities
with regards to the number and duration of free calls. We
urge the Commission to useits authority to standardize this
practice acrossthe state and ensure that whether someonehas
accesdo free calls does not depend on the facility where they
are incarcerated. This is especially important in light of the
ongoing impacts of COVID-19 and the suspension of in-
person visits for over ayear in many facilities. Phone calls are
people’s lifelines to staying in touch with their loved onesand
support networks outside.>°

156 Justice Coalition, Reply Comments on Staff Proposal at 3.

1571bid. “In lllinois, prison phone calls run $0.009per minute. In Dallas County, jail phone calls
run $0.0119per minute. In New York City, where jail phone calls are free to families, the City
pays $0.03per minute.”

158 Justice Coalition, Comments on Staff Proposal at 6; JusticeCoalition, Reply Comments on
Staff Proposal at 3.

159 JusticeCoalition, Reply Comments on Staff Proposal at 5.
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CforAT and Cal Advocates provide similar recommendations regarding
provision of free calls in their reply comments.16°

TURN statesthat it is appropriate for the Commission to “move
independently” from the FCC and actto approve lower rate capsthan those
adopted by the FCCin adopting ratesfor incarcerated persons and their families
in California. In support of this, TURN observesthat the FCC has clearly
affirmed that statesmay adopt rate capslower than those setby the FCC, and the
D.C. Circuit explicitly removed FCC jurisdiction from dictating intrastate IPCS
rates.t6!

TURN proposesthe Commission adopt a cap basedon reducing the FCC'’s
Third Order interstate rate capsby a percentagebasedon the logic that intrastate
calls are lessexpensive to provide than interstate calls. TURN suggeststhere are
ample California developments supporting areduction of at leastthirty percent
asan appropriate amount, including the March 2021CDCR and GTL state prison
system contract for voice calling price of $0.025per minute. 162 Implementing
TURN'’s recommendations would result in intrastate IPCSrate cap of $0.092per
minute for prisons and $0.11per minute for jails.

Cal Advocates calls intrastate IPCSrates “unreasonable and unaffordable”
and recommends the Commission cap intrastate IPCSratesin California at $0.05

per minute. 163 Cal Advocates statesthat adopting an interim intrastate IPCSrate

160 CforAT, Reply Comments on Staff Proposal at 7; Cal Advocates, Reply Comments on Staff
Proposal at 3. Theseparties recommend the Commission require providers to provide a
minimum of 15 minutes of free calling service eachmonth.

1 TURN, Comments on Staff Proposal at 11, citing Global Tel*Link v. FCC 866F.39 at 408-413.
162TURN, Comments on Staff Proposal at 12. Seealso footnote 22 of this decision.

163 Cal Advocates, Comments on Staff Proposal at 7.
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cap of $0.05per minute would provide meaningful relief for incarcerated persons
and their families while the Commission evaluates a more permanent option.

Cal Advocates justifies its proposal in severalways. First, it refers to
SB555,adopted by the California Legislature in September2020and vetoed by
Governor Newsom later that month. Second,Cal Advocates observesthat some
California intrastate IPCSproviders already offer rates below the $0.05per
minute, including GTL, who asof March 2021 chargesthis rate to all 90
California state-run prison facilities. Third, Cal Advocates notesthat 14 U.S.
statesnow have averageintrastate IPCSvoice calling rates of $0.05cents per
minute or lessin prisons.64 Fourth, Cal Advocates observesthat the U.S.
Congresshasintroduced legislation that would require the FCCto establish
maximum rates and charges,including interim rate capsof $0.04per minute for
debit or prepaid calling and $0.05per minute for collect calling. 65

CforAT and the JusticeCoalition support Cal Advocates’ proposal for a
$0.05per minute cap on intrastate IPCSrates. CforAT arguesthat, asthe state
with the most incarcerated people, IPCSproviders in California should be able to
leverage economiesof scaleto provide IPCSat lower costthan other smaller

states166

164]d. at 9, citing State of Phone Justice:Local Jails, State Prisons, and Private Phone Providers,
Peter Wagner and Alexi Jones,Prison Policy Initiative, February 2019,viewed 4/15/21.
https://www.prisonpolicy.org/phones/state _of phone justice.html . The 14 statesare:
lllinois, New Hampshire, West Virginia, Maryland, Mississippi, Virginia, New York, New
Jersey,Minnesota, Missouri, Rhode Island, Delaware, Vermont, and Ohio.

165]d. at 11, citing the proposed Martha Wright Prison Phone JusticeAct,
https://www.govtrack.us/congress/bills/116/hr6389/text (accessedby Cal Advocates on
April 21,2021).

166 Justice Coalition, Reply Comments on Staff Proposal at 4 “there is also a defensible record for
arate cap of $0.05per minute, basedon comments filed with the FCCin Docket 12-375in
responseto proposed rate capsof $0.14per minute for prisons and $0.16per minute for jails.”
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6.2.1 Provider Comments
Securusopposes Cal Advocates’ proposed $0.05per minute rate cap.t6’

Securusarguesthat the variable rates among different correctional agencies
identified by Cal Advocates result from variable coststhat reflect the needsof the
facility, the facility’s population, location and other factors that affect costs?68
Securusstatesthat the FCC’s Third Order recognizesthat costsvary between
differently sized facilities, which precludes a “one-size-fits-all” rate
prescription. 16° Securusfurther contends that Cal Advocates’ proposal fails to
consider site commissions,!’?and that parties more generally “continue to
erroneously compare I[P]CS ratesto commercial telephone rates.”!"?

GTL, Pay Tel and NCIC Communications do not comment on
Cal Advocates’ proposal.

6.2 Implementation Timeline
The April 2021ALJ Ruling asked parties to comment on the Staff's

proposed implementation timeline of 30days for any adopted interim rates.

Most provider parties request 90 days to implement any adopted rate caps,
stating that additional time was needed to renegotiate contracts with facilities
and provide required notice to the incarcerated. However, IPCSprovider NCIC
Inmate Communications supports the 30-day implementation timeline and states
that “this should be enforced regardless of the timeline the current Inmate

Telephone Agreement (i.e.the amount of time left on the current Agreement’s

167 Securus,Reply Comments on Staff Proposal at 10.
1681d. at 4.

169 |bid.

170 Securus,Reply Comments on Staff Proposal at 3.
171 bid.
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Initial Term or any Renewal Terms), to ensure consistency for incarcerated
persons and their families).” 1’2 All non-provider parties support a 30-day
implementation timeline for any adopted rate caps.

6.3 Adopting an Interim Rate Cap
of Seven Cents Per Minute

Basedon careful review of the record, we adopt an interim rate cap of
sevencents($0.07)per minute for all intrastate IPCScalls in California.
Adopting aninterim rate cap of $0.07per minute provides immediate rate relief
to approximately 171,000incarcerated people located at 343incarceration
facilities in California. All telephone corporations that provide IPCSshall
implement the $0.07per minute rate cap acrosseachfacility, contract and
accountthat it servesin California no later than 45days from Commission
issuanceof this decision. The interim rate cap applies to all prisons and jails in
California and will remain in effect until we adopt a permanent IPCSintrastate
rate cap later in this proceeding.

We baseour adopted interim per-minute rate cap on the following
reasoning and information. First, we take official notice that the CDCR capped
intrastate IPCSratesin California prisons at $0.025per minute earlier this year,
through 2026172 This provides an interim benchmark of the costsof providing
IPCSat areasonablerate. Notably, SB81 (2007)phased out the collection of site
commissions by California prisons over four years. The CDCR and GTL
intrastate IPCScontract rate of $0.025per minute thus excludes site commission

costs.

12NCIC Inmate Communications, Comments on the Staff Proposal at 5.

173 Cal. Evid. Code, § 452,subd. (h) (“Judicial notice may betaken of . . . [flacts and propositions
that are not reasonably subjectto dispute and are capable of immediate and accurate
determination by resort to sourcesof reasonably indisputable accuracy.”).
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Building on this fact, and using the bestinformation before us, we reason
that it is unlikely that it costsIPCSproviders more than double the cost of
providing call servicesto the California state prison systemto provide IPCSto
jails of all sizes.t’* The FCC’s Third Order finds that it costsservice providers
approximately 22 - 25percent more to provide IPCSto jails with a population
greater than 1,000as compared to prisons.1’® Increasing the $0.025rate achieved
between CDCR and GTL by the 22 - 25 percent potential costdifference level
identified by the FCCresults in arate of $0.031 potentially, for larger jails.
Doubling the $0.025per minute rate achieved in the California state prison
system results in a potential rate of $0.05per minute for all jails.

Notwithstanding the current exorbitant rates charged by some IPCSproviders, a
doubling of costsbetween relatively similar incarceration facility locations is a
significant difference that a freely operating market could be expectedto
eliminate, or at leastto significantly reduce.

Second,we concur with Cal Advocates and CforAT that California IPCS
providers should be up to the challenge of matching or beating the $0.05average
per minute rate achieved in other states’ prison systemsfor incarceration
facilities of all sizes. Other statesare offering rateslower than their adopted
caps:for instance,a 2016New Jerseybill capped in-state call rates at $0.11per
minute but the rate posted for calls by New JerseyDepartment of Corrections as

of May 2021is just $0.044per minute. ¢ In lllinois, House Bill 6200(effective

174 FCC Third Order at 1 148,summarizes the difficulty the FCC hashad in identifying
legitimate provider security costs,despite FCC efforts to collect data on interstate IPCS costs
since 2012.

I"SECC Third Order at § 50, footnote 145.

176 Seehttps://www.njleg.state.nj.us/2016/Bills/PL16/37 .P[Heealso
https://www.state.nj.us/corrections/pages/Offenderinformation.html#Rhcnessedunel?7, 2021).
https://www.prisonphonejustice.org/2018/IL/securus-contract-2018-2021/
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January 1, 2018)prohibited the state’s corrections department from charging
more than $0.07centsper minute for calls but asof May 2021,the lllinois
Department of Corrections posted rates of $0.009per minute (effective
July 1,2018)1’7 Further, asdiscussedby the JusticeCoalition, asof April 2021,
the rate for phone calls from jails in Dallas County, Texasis $0.0119per minute,
and in New York City, where jail phone calls are free to families, the rate paid by
the city is $0.03per minute. 178

Thus, we conclude that $0.05is a reasonable“base rate” to useto identify
an appropriate interim per-minute rate.

We are aware that some California counties currently rely on site
commission funds for rehabilitative/educational and other purposes pursuant to

Penal Code Section402517° We therefore arrive at our proposed $0.07per

177 Seehttp://publici.ucimc.org/2019/04/illinois-prison-phone-rates-are-lowest-following-
grassroots-activism/ (available asof this writing).

178 JusticeCoalition, Reply Comments on Staff Proposal at 3; SeealsoDallas County TX- Securus
contract — 2020— 2025,available as of this writing at:
https://www.prisonphonejustice.org/2020/T X/tx-dallas-county-securus-contract-2020-2025/

179 egislative (Assembly Floor) analysis associatedwith SB555indicates that “[a]ccording to
the SanBernardino County Sheriff's Department, ‘The elimination of a commission for
SanBernardino County Sheriff's Department would end approximately $6 million revenue in
inmate welfare fund (IWF) annually. This fund pays for over 25 Sheriff's Department staff,
overhead, supplies and servicesaswell aseducational contracts from various institutions. The
staff and contracts paid by the IWF sustain approximately 30 programs for the incarcerated
population ranging from education classesyocational classestrauma therapy classesjob fairs
and resourcefairs just to name afew.” Legislative (Assembly Appropriations) analysis of
SB555states, [ijn fiscal year 2017-2018the Los Angeles County Sheriff's Department (LASD)
reported it received just over $15million in payments from its communications provider and
over $20million dollars from canteensales. LASD further reported it spent $37million dollars
from the inmate welfare fund on vocation and rehabilitative servicesover the past several years,
including: $5million dollars for Healthright 360servicesover the past eight years; and
$1.2million dollars for inmate legal assistanceover the past five years. SanDiego County
Sheriff's Department (SDSD)reported it had approximately $7 million dollars in its inmate
welfare fund during FY 2017-18and 93%of those funds were generated by canteenand
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minute cap by adding $0.02per minute to accountfor potential site commission
payments. This mirrors the FCC’saction in its Third Order, for jails with
populations larger than 1,00018°

The FCC’s Third Order retained arate cap of $0.21per minute for facilities
smaller than 1,000,basedin part on its conclusion that it lacked sufficient data to
conclude that the $0.02site commission level for facility IPCScostswas sufficient
to address higher costsfor smaller facilities.'® However, we take a different
approach here. The $0.07per minute interim rate provides a cushion beyond the
$0.05per minute and lower rates achieved elsewhere,which reasonably provides
an opportunity for IPCSproviders and incarceration facilities to transition to our
adopted rate cap. An interim intrastate IPCSrate cap of $0.07per minute
imposes a cap nearly three times that recently instated by the CDCR. Adopting
an interim statewide cap at this level results lesswildly divergent ratesfor the
incarcerated and their families in California and is reasonable.

We also do not follow Pay Tel's recommendation to consider a higher site
commission adder for smaller facilities. Pay Tel servesthe Siskiyou County Jail
in California, which hasan averagedaily population of approximately 68
personsin 2020and did not provide data specific to this facility. 182 Although
Pay Tel claims that facility coststo provide IPCSare higher with populations of
lessthan 1000incarcerated persons, Pay Tel appearsto have relied on data from

the FCC’s 20160rder, which was vacated. Pay Tel did not provide the source

communications charges.SDSDalso reported it used approximately 82%of all revenue for
direct inmate services.”

18OFCC Third Order at 1 100,105,140—147.

8ld. at  146: “We are not confident that the data we currently have canreasonably estimate
legitimate facility-related costsfor smaller facilities.”

182 pay Tel, Comments on Staff Proposal at 6.
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data to support its claim and the record before us in this proceeding does not
persuade us that the costto facilities to provide intrastate IPCSeither increasesor
decreaseshasedon the size of the facility.

Although the FCC strictly limited eligible site commission payments to
those reasonably related to the facility’s cost of enabling IPCSand where these
result from contractual obligations or negotiations, we do not solimit eligible site
commission coststoday. 18 We do not limit revenue collection within our per-
minute cap of $0.07to only those costsrelated to a facility’s coststo provide IPCS
becausewe wish to allow areasonabletransition period or cushion for counties
to identify other funding sourcesfor costcenterscurrently funded through
inmate welfare funds. Adopting a $0.07per minute interim intrastate IPCSrate
balancesthis Commission’s obligation to ensure just and reasonablerates with
counties’ authority pursuant to Penal Code Section4025to collect commission

feesfrom IPCSproviders and place them in aninmate welfare fund.

18 FCC Third Order at  126discussesthe FCC approach to determining just and reasonable
rates by focusing on recovering “prudently incurred investments and expensesthat are ‘used
and useful’ in the provision of the regulated service for which ratesare being set;” Id. at 127“we
likewise find that contractually prescribed site commission payments that simply compensatea
correctional institution for costsan institution incurs to enable accessor incarcerated people to
interstate and international inmate calling servicescan, at leastat this time, be considered used
and useful in the provision of interstate and international inmate calling services.” Id. at 128
“we find that contractually prescribed site commission payments do not warrant recovery
insofar asthey exceedthe level neededto compensatea correctional institution for the costs (if
any) an institution incurs to enableinterstate and international inmate calling servicesto be
made available to its incarcerated people;” Seeaalsold. at  103. “Where alaw or regulation
merely allows a correctional facility to collect site commissions... site commissions would also
fall into the category of site commission payments prescribed by contract, becausethe
correctional facilities and providers can negotiate, in their discretion, regarding how much the
providers will pay in site commissions.”
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However we clarify that, like the FCC, we do not view all site commission
costsasessentialor necessarycoststo provide intrastate IPCS184 Like the FCC,
we reasonthat, if collection of site commissions to support facility costsbeyond
thoseincurred to enable IPCSwere prohibited, facilities would not stop
providing IPCSto incarcerated people.’®> Communication between incarcerated
people and their families, aswell aswith legal services,and other functions, is
simply too essentialto reduce recidivism and prepare the incarcerated for
release. Thus, we will continue to review the question of site commissions aswe

adopt a permanent rate later in this proceeding.

184Sed=CC Third Order at 11 120regarding site commissions that not required by regulation or
law: “we do not regard site commissions under the secondscenarioasa condition precedent of
doing businessat correctional institutions;” Id. at  122,“we rejectany claim that site
commission payments are somehow ‘required’ or determined by the correctional institution: we
find on this record that providers offer such payments voluntarily, in their own business
judgment.”

185]d. at  128,“...we are not persuaded that a correctional institution would decline to make
inmate calling servicesavailable to its incarcerated people absentcontractually prescribed site
commission payments above and beyond any amount necessaryto recover the institution’s
coststo enableinmate calling servicesto be provided to its incarcerated people;” and Id. at § 129
“Under our marketplace analysis of contractually prescribed site commission payments, we are
unpersuaded that site commission payments above the level neededto compensatea
correctional institution for coststhe institution reasonably incurs to make interstate and
international inmate calling servicesavailable are required to ensure that incarcerated people
have accesdso those services. Instead, we conclude that such payments are a means (sometimes
the sole or at least primary means) by which a given provider seeksto overcome its competitors
to becomethe exclusive provider of multiple services,including nonregulated services,at a
correctional facility. And the record does not reveal that correctional institutions, in contracting
with providers that offer comparatively higher contractually prescribed site commission
payments, are somehow benefitting customers of interstate and international inmate calling
servicesascompared to the selection of some other provider. Rather, we conclude here that
given the anomalous nature of the inmate calling servicesmarketplace, the primary benefits
flow to the chosenprovider — which overcameits competitors and now hasthe exclusive ability
to servethe correctional facility —and the correctional facility itself (or the state or local
government more generally), which can avail itself of the revenue stream such site commission
payments provide, all to the detriment of interstate and international inmate calling services
customers.”
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We decline to adopt the Staff Proposal today becausethe record supports
adopting the $0.07per minute cap on an interim basisand doing so provides
immediate relief to a greater number of the incarcerated and their families. A
$0.07per minute cap yields a charge of $1.05for a 15-minute call ascompared to
$2.10and $2.40for the rates proposed by Staff. We decline to adopt the FCC'’s
2013capsof $0.21and $0.25per minute for the samereasons.

In addition to providing immediate relief to the incarcerated and their
families, lower IPCSrates and feesmay contribute to reduced recidivism by the
incarcerated by making calls more affordable. In turn, reductions in repeated
incarcerations benefits society by saving millions of dollars in incarceration-
related costsannually. 8¢ The ability to communicate with family may also help
reduce foster placement of the children of incarcerated people, benefitting
families, and providing costsavings to society at large.18”

Securusand others argue that this Commission should wait to actto cap
per minute rates beyond those adopted in the FCC’s 20130Order until we receive
detailed costdata from providers. We disagree. First, IPCSproviders have had
ample opportunity to file in the record of this proceeding detailed or summary
costdata but have declined to do so. Provision of costinformation in responseto
discovery data requestsdoes not constitute provision of costinformation in the
record of this proceeding. We encourage IPCSproviders to provide costdata in
Phasell of this proceeding aswe consider adopting a more permanent rate cap.

Second,California statute and the courts provide this Commission with

discretion to determine and setjust and reasonablerates using a variety of

188 FCC Third Order at § 37.
187 |bid.
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methods.188 The $0.07rate is basedon the most reliable data before us pertinent
to California, specifically, asdiscussedabove, the CCDR rate of $0.025per
minute, the FCC’sfinding that it costsIPCSproviders approximately 22-25
percent more to provide IPCSto larger jails than to prisons, and the FCC'’s
finding that a $0.02adder reasonably accountsfor site commission costssolely
related to providing IPCS.

Additionally, asthe U.S.Supreme Court hasrecognized, a regulatory
body’s determination of future ratesalways involves an element of prediction:

Even monopolies must sell their servicesin a market where
there is competition for the consumer'sdollar and the price of
acommodity affectsits demand and use. This effect may be
predicted or projected, but it can be known only from
experience. The many detailed objections which the
Company makesto the Commission's computations of
probable yield would be answered by experience18°

In other words, to some degree,and particularly in this casewhere we do
not have good costdata, the determination of the “correctness” of rates setby a
regulatory commission canonly be known “with experience,” i.e.,over time, as
the rate is implemented acrossfacilities and providers. We use areasonedand
balanced approach to determine our adopted interim rate cap and will carefully
monitor any resulting market changesto determine the effect.

We note that despite eight years of data collection on interstate IPCSrates,
the FCCin its Third Order acknowledges that it has not yet beenable to collect

standardized and what it considersto be complete and accurate IPCScostdata

188 pyb. Util. Code § 701;Wisev. PacificGas& ElectricCo(1991)77 Cal.App.4th 287,293;Seee.q,
Rethe PacificTelephonand TelegrapiCompanyProtestant§1968)D. 74917at 56;D. 84-06-095

at 38-40.Most recently, asobserved by CforAT in comments, this Commission similarly sought
data on comparable rates for Lifeline programs in other statesand programs in D.20-10-006.

189 Market St. Ry. Co.v. Pub. Util. Com (1945)324U.S.548,569.
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by IPCSproviders. The reasonsthe FCC offers for this include the failure of GTL
to submit data reflecting its actual costs!®°the absenceof a standardized
approach for providers to allocate “indirect” and “direct” IPCScosts}!®*and
providers’ failure to provide data asrequested.®? Deferring action to address
current unjust and unreasonable IPCSrates until Commission staff are able to
collect and analyze detailed costdata across354incarceration facilities is an
unacceptable outcome for the incarcerated and their families and we decline to
take this step.

We do not adopt the $0.07per minute rate cap asa benchmark above
which parties may apply a higher rate up to areasonablelimit or allow for IPCS
providers to apply for awaiver, asrequested by Securus.Our goal in this phase
of the proceeding is to establish an interim rate basedon the record we have
before us. Implementing awaiver processwould likely causeunnecessarydelay
in implementing the interim rate we establish in this decision and would impede
the provision of immediate relief for incarcerated persons and their loved ones.
Instead, we will focus on adopting a permanent rate later in this proceeding.

Finally, we do not at this time take up the suggestion of several parties to
require IPCSproviders to provide incarcerated persons one free call per week or
month. The Commission may consider this issue again later in the proceeding.

We choosea 45-day implementation timeline for our adopted rate cap
becausethis is a reasonableperiod that allows for noticing and contract
renegotiations, where required, while timely providing relief to the incarcerated

and their families on an issue of longstanding importance.

190 FCC Third Order at § 74.
191FCC Third Order at 1 65.
192 FCC Third Order at § 57.
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We direct all telephone corporations providing intrastate IPCSasdefined
here to implement our adopted rate cap of $0.07per minute or lessfor intrastate
IPCScalls acrossall of their intrastate IPCS contracts, accounts, and facilities in
California no later than 45days from Commission issuanceof this decision. The
rate capsshall be applied to any and all existing account balancesas of the date
of implementation, aswell asany new account balancesor new accountsopened
after that date.

Additionally, we direct all telephone corporations providing intrastate
IPCSin California to eachsubmit a Notice of Compliance within 45 days of
Commission issuanceof this decision confirming implementation of our interim
adopted intrastate IPCSrate cap of $0.07per minute or lessacrossall of their
intrastate IPCS contracts, accounts,and facilities in California, and including the
following information:

1. Attestation that the interim intrastate IPCSrates have
beenimplemented at any and all facilities served by the
carrier in California.

2. Copies of or links to carrier webpageswhere the interim
intrastate IPCSrates are presented for facilities located in
California.

3. Copies of notices provided to facilities of the interim
intrastate IPCSrates.

4. Copies of noticesto incarcerated persons of the interim
intrastate IPCSrates.

We direct all telephone corporations providing IPCSto fully disclosethe
adopted rates on their websites, bills, and in marketing material by no later than
45 days from Commission issuanceof this decision and to maintain information

on the adopted rate clearly and prominently on their websites.

-60 -



R.20-10-002 ALJ/CF1/avs PROPOSED DECISION (REV. 1)

We direct all IPCSproviders asdefined in this decision to provide their
draft notices of the adopted rates, terms and conditions, refund policies and
customer service contactsfor websites, bill inserts, and marketing materials to
the Commission for review no later than 30days from Commission issuance of
this decision. All IPCSproviders shall provide a Plan for Notification to all
current and prospective customers and account holders to the Commission for
review no later than 30days from Commission issuanceof this decision. The
notices shall provide service-related information in English, Spanishand any
other languages prevalent in incarceration facilities and shall inform the
incarcerated of methods to lodge service quality complaints with the
Commission asdiscussedin section 11 below.

Telephone corporations providing IPCSnot explicitly identified in this
decision must provide a Notice of Compliance to the Commission no later than
45 days after executing a contract to provide IPCSin California, and must
provide draft notices of the adopted rates, terms and conditions, refund policies
and customer service contactsfor websites, bill inserts, and marketing materials
to the Commission for review no later than 30 days after executing a contract to
provide IPCSin California.

IPCSproviders shall submit the required information via email to the
Director of the Communications Division at cddirector@cpuc.ca.gov.

All telephone corporations providing intrastate IPCSin California as
defined here must comply with the requirements of this decision.

7. Providing Interim Relief from
Ancillary Service Fees

As with per-minute rates,the Commission does not currently regulate

ancillary feescharged in connection with IPCSin California. However, the OIR

-61 -



R.20-10-002 ALJ/CF1/avs PROPOSED DECISION (REV. 1)

noted reports of high ancillary feesand this topic is included in the Scoping
Memo. The April ALJ Ruling asked:

Do parties agreewith the Staff Proposal’s recommendation
for the Commission to cap ancillary service chargesfor
intrastate inmate calling services,using the FCC’s adopted
interim capsasthe model?

Do parties agreewith the Staff Proposal’'s recommendation
that the Commission prohibit carriers from charging any
other intrastate calling service feesor ancillary service fees
not specified in the Staff Proposal’s summary of FCC
interstate ancillary service charge caps?

This sectionreviews Staff's proposal for interim relief from IPCSancillary
service fees,additional party proposals, and party comments and adopts several
interim requirements for intrastate IPCSancillary fees.

We prohibit the imposition of any automated payment fees,paper
bill/statement fees,live agent fees,and single-call feesin associationwith
intrastate and jurisdictionally mixed calls and require intrastate IPCS providers
to directly passthrough third-party financial transaction feesto consumerswith
no markup, and to cap thesefeesat alimit of $6.95per transaction. We restrict
collection of mandatory government taxesand feesin associationwith intrastate
and jurisdictionally mixed calls to passthrough without markup and prohibit
IPCSproviders from charging any other ancillary service feesnot identified and
explicitly approved here. We require IPCSproviders to implement our adopted
ancillary feerequirements within 45days of Commission issuanceof this
decision, to fully and clearly disclose the rates and feesadopted here on their
websites, in billing, and in any marketing materials within 45days, and to
submit these materials and a Plan of Notification for Commission review within

30days of issuanceof this decision.
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7.1 Staff Proposal
In its initial Staff Proposal, Staff recommends that the Commission cap

ancillary service feesasthe FCCdid in its 20150rder and prohibit carriers from
charging any other ancillary service feesnot specified.!®® Staff observethat the
FCC capped several ancillary service feesand generally prohibits providers from
imposing IPCSfeesother than those specified in its rules. The FCC’'s 20150rder
adopted the following capson interstate IPCSancillary service fees:

Automated payment fees: Limited to a maximum of $3.00
per use;

Paper bill fee: Capsfeesfor paper bills at $2.00per
statement.

Live agentfee: Capssingle live operator interaction feesat
$5.95per interaction.

Mandatory pass-through government taxesand fees:
Prohibits markups on either category of charges.

Single-call and related services: Where no prepaid or debit
inmate calling servicesaccount has beenestablished, the
FCC prohibits providers from charging more than the exact
feethe third-party chargesfor thesetransactions, with no
markup;

Third-Party Financial Transaction Fees: Limits third-party
feesthat can be passedon to consumersto the exactfees,
with no markup.

Staff's Revised Proposal recommends that the Commission prohibit single-
call service feesinstead of limiting chargesto the exactthird-party feesfor those
serviceswith no markup, asdone in the FCC’s20150rder. The Revised Staff
Proposal explains this recommendation asfollows:

In written comments to the online portal, comments were
submitted regarding fees,including the single-call service fee.

193 Staff Proposal at 3.
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Most notable were those I[P]CS customers that provided
examples of being charged the fee multiple times in an effort
to complete a single 15-minute phone call. In more than one
instance customers indicated being disconnected multiple
times during their call and then being charged the single-call
service fee eachtime they tried to reconnect. In these
examplesthe single-call service fee of $3.00was likely charged
at least three times and totaled $9.000r more.%4

Staff recommends the Commission acton an interim basisuntil the
Commission takes more permanent action later in this proceeding. Staff further
recommends that a later phase of this proceeding:

...evaluate the relevance of all ancillary chargesfor I[P]CS by
examining competitive telecommunications providers
operating in the open market to determine if any of these
I[P]CS ancillary chargesare levied by competitive
telecommunications providers. There s little reasonto believe
that the costsof a credit card transaction or speaking with a
live agentare higher for an I[P]CS provider or any more
reasonableto charge to incarcerated personsthan the general
public being serviced by other telecommunications
corporations operating in the open market in California. 19

7.2 Party Proposals
Cal Advocates and TURN recommend the Commission go beyond the

ancillary feescapsadopted by the FCC and recommended by Staff. Theseparties
state there is no indication that the current FCC ancillary capsare basedon costs
of service. Instead, theseparties contend that the FCC capswere adopted in 2015

basedon a single state'sdata.!%

194 Revised Staff Proposal at 2.
195 |bid.

196 Cal Advocates, Comments on Staff Proposal at 15, citing 20150rder at { 156,indicating the
capswere basedon the Alabama Public Service Commission’s approach.
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7.2.1
Cal Advocates recommends the Commission fully prohibit three types of

Cal Advocates’ Proposal

fees—automated payment fees,paper bill/statement fees,and live agent fees—
and strictly enforce the FCC’s single-call and related servicesand third-party
financial transaction fees.

We provide Cal Advocates’ proposal alongside the FCC’s 20150rder
ancillary feerequirements. We indicate updates to the FCC’s 2015ancillary fee
requirements, asadopted in the Third Order, in italics:

Table 4: Cal Advocates’ Proposals for Ancillary Services Fees
and FCC Current Rate Caps!®’

Item | Ancillary FCC 20150rder Rate Cal Advocates' Proposed
No. | Service Charge | Caps!® Rates
1 Automated $3.00per use This charge should be
payment fees prohibited
2 Paper bill/ $2.00per use This charge should be
statement fee prohibited
3 Live agent fee $5.95per use This charge should be
prohibited
4 Single-call and IPCSproviders pass In addition to adopting the
related services | through exacttransaction | FCC'srequirements, the
feescharged by third- Commission should enforce
party providers, with no this order through robust
additional markup uptoa | enforcement actions
capof$6.95pertransaction
plus the adopted, per-
minute rate
5 Third-party IPCSproviders pass In addition to adopting the
financial through exacttransaction | FCC'srequirements, the
transaction fees | feescharged by third- Commission should enforce
party providers, with no this order through robust
enforcement actions

197 Cal Advocates, Comments on Staff Proposal at 16.
19847 CFR §64.6020.
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additional markup, uptoa
capof $6.95pertransaction.

We provide the following overview of the rationale Cal Advocates
included with its proposal:

Prohibition of Automated Payment Fee: As defined by the FCC,
automated payment feesare chargesby IPCSproviders for various types of
transactions, including “credit card payment, debit card payment, and bill
processing fees,including feesfor payments made by interactive voice response
(IVR), web, or kiosk.” 1° Thesefeesare incurred when people who are
incarcerated or their families use a credit or debit card to fund their IPCS
accountsfor future calls.2%

Cal Advocates observesthat retail storesalso processpayments through
debit/credit cards but do not charge customers automatic payment fees. This
principle should apply to IPCSproviders, Cal Advocates states. Cal Advocate
statesthat fifteen state prison systemshave eliminated automated
payment/automated deposit feesentirely and that GTL doesnot currently

impose this fee on incarcerated personsin multiple facilities in California. 202

199 Cal Advocates, Comments on Staff Proposal at 16, citing FCC Title 47 of CFR § 64.6000(a)(1)

200hid, footnote 64.Cal Advocates statesthat IPCSaccountscan generally “be accessedoby
people who are incarcerated aswell astheir friends and family who canadd money to the
account.”

2011d. at 15-16,citing Prison Policy Institute study, SinceYou Asked:CanCorrectionalFacilities
NegotiatePhoneContractsthat Prohibit DepositFees{Yes!Many Do.), Peter Wagner, Prison Policy
Institute, November 20,2020,viewed by Cal Advocates on 4/23/21; GTL responseto Cal
Advocates’ Data Request03, Question 2.
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Prohibition of Paper Bill/ Statement Fee: Paper Bill/Statement Feesare
fees“associated with providing I[P]CS customers paper billing statements.”202
Cal Advocates observesthat customers outside of IPCSfacilities receive paper
bills or statements,such asutility bills or bank statements, without paying
additional fees;further, many customers lack accessto broadband serviceto
accessonline statements. Individuals who are incarcerated and their families
should also have the sameoption to receive paper bills or statementsfor free,
Cal Advocates contends. Cal Advocates statesthat New Jerseyhas prohibited
IPCSproviders from imposing this fee since 2015203

Prohibition of Live Agent Fee: Live Agent Feesare associated“with the
optional use of alive operator to complete [Incarcerated Person’s] Calling
Servicestransactions,”?%*including setting up an account, adding money to an
account, or assisting with making a call.2®> Cal Advocates, aswell as CforAt and
Commission Staff, observe that telecommunications and other utilities provide
customer service outside of IPCSfacilities for free. Cal Advocates and others
argue it is unreasonable for ICS providers to charge this fee.

Robust Enforcement of Single-Call and Related Services Fees:
Single-Call and Related ServicesFeesare “billing arrangements whereby an
[incarcerated person's] collect calls are billed through athird-party on a per-call
basis,where the called party doesnot have an accountwith the Provider of

[Incarcerated Person’s] Calling Servicesor doesnot want to establish an

202 |bid., citing FCC Title 47 of CFR § 64.6000(a)(4).
203 |bid., citing 20150rder, at 83,1 162.

204 |bid., citing FCC Title 47 of CFR § 64.6000()(3).

205 |bid., citing FCC 20200rder on Remand 1 42, FCC Rcd. 8485,8500-01(August 7, 2020).
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account.”?06 The FCC’s Third Order requires an IPCSprovider to passthrough
the transaction fee charged by the third-party provider, with no markup, to their
customers, up to alimit of $6.952%7

Cal Advocates statesthere are indications that IPCSproviders “may have
undisclosed contracts/agreements with third-party companiesto inflate
third -party transaction prices to their advantage.?®® Cal Advocates recommends
the Commission require IPCSproviders to passthrough the single-call fee with
no additional markup, prohibit undisclosed dealsthat inflate third-party
transaction prices, and enforce this requirement by adopting robust enforcement
provisions in Phasell of this proceeding.

Robust Enforcement of Third-Party Financial Transaction Fees:
Third -party financial transaction feesare fees“charged by third parties to
transfer money or processfinancial transactions to facilitate a Consumer's ability
to make account payments via athird party,” 2°° such asWestern Union or
Moneygram. Peoplewho are incarcerated and their families may not have bank
accountsand sometimes pay their bills by money transfer via Western Union or

Moneygram. The FCC’s Third Order requires IPCSproviders to directly pass

2061d, at 18, citing FCC Title 47 of the CFR Section64.6000(a)(2).
207 1bid., citing FCC Title 47 of the CFR Section64.6020(b)(2).

208 |pid., citing in AshleyAlbert, et.al., vs. GlobalTel*Link Corp. “Plaintiffs alleged that in 2020,
Securusand GTL implemented the “single-call” option. Thesesingle calls charged a high flat
rate to accepta one-time collect call from people who are incarcerated. Plaintiffs further alleged
that Securusand GTL were able to charge thesehigh single-call prices by agreeing to eliminate
competition between themselvesand setting the sameinflated single-call prices.” See
https://www.classaction.org/media/albert-et-al-v-global-tel-link-corp-et-al.pdf

209 1pid., citing FCC Title 47 of the CFR Section64.6000(a)(5).
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through thesethird-party financial transaction feesto consumerswith no
markup, up to alimit of $6.95per transaction.?10

Cal Advocates statesthere are indications that “Western Union and
MoneyGram collect a portion of this fee, which Western Union calls a ‘revenue
share’ or ‘referral fee,’ on behalf of the I[P]CS providers.” 211 Cal Advocates
therefore recommends the Commission require I[P]CS providers to passthrough
third-party financial transaction feeswith no additional markup, prohibit
revenue sharing deals, and enforce this requirement through robust enforcement
provisions in Phasell of this proceeding.

7.2.2 TURN'’s Proposal
TURN urges the Commission to “move independently” from the FCCon

ancillary service fees?*? TURN recommends the Commission reduce the
ancillary fee capsadopted by the FCC by 30 percent to account for the lower
coststo provide intrastate servicesascompared to interstate services, particularly
those related to call setup or connection. TURN recommends the Commission
clarify that no other feesmay be imposed or charged for any capped or
prohibited services?® TURN statesthat:

Basedon prior comments, public comment in the docket and
numerous callers during the Public Participation Hearings, as
discussedabove, the Commission can and should
acknowledge that the feesassessedn customers are creating
hardship for Californian families. The 2013FCC rate capsare

2101d. at 19, citing FCC Title 47 of the CFR Section64.6000(b)(5).

2111bid., citing PrisonPolicy Institute Stateof PhoneJusticeavailable as of this writing at
https://www.prisonpolicy.org/phones/state of phone justice.html

22TURN, Reply Comments on Staff Proposal at 15.
21I3TURN, Comments on Staff Proposal at 15; TURN, Reply Comments at 14.
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too high to addressthesehardships and are several years
old.214

7.3 Party Comments on Staff
and Party Proposals

NCIC Inmate Communications supports Staff’sinitial ancillary fee cap
proposal but urges the Commission to go further in two ways. First NCIC
Inmate Communications urges the Commission to clarify that “per-call
transaction feesfor single-payment calls will not be permitted. This was an error
on the part of the FCC and this has beenabused by providers charging between
$2.00and $13.10for atransaction fee on a single-call.” 2> NCIC Inmate
Communications also statesthat the “FCC made an oversight when allowing
providers to pass-through third-party transaction fees,such asWestern Union's
and MoneyGram's processing fees. They opened the door to allowing providers
to passthrough credit card billing costs,which hasresulted in some providers
adding an additional 5 percent fee on top of the transaction fees.”6

In comments on the proposed decision, NCIC Inmate Communications
statesthat third-party financial organizations are charging anywhere from three
to five percent credit card transaction feesdirectly to family members, not IPCS
providers, due to an FCC definitional oversight that allows “credit card charges”
to be passedthrough aspart of “financial transaction fees.”!’ NCIC Inmate
Communications urges the Commission to prohibit this. NCIC Inmate

Communications also recommends that the Commission prohibit per-call

214TURN, Reply Comments on Staff Proposal at 14.
2I5NCIC Inmate Communications, Comments on Staff Proposal at 4.
216 1bid.

2I"NCIC Inmate Communications, Comments on Proposed Decision at 4.
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transaction feesof any type, including for single-payment calls.?® NCIC did not
comment on Cal Advocates’ proposal.

Prison Policy Institute statesthat the Commission hasjurisdiction to
impose ancillary feeslower than those adopted by the FCC and, with TURN,
observesthat the FCC has affirmed this several times.?!® Prison Policy Institute
recommends the Commission prohibit single-call products that “steer end-users
to incur automated payment feeson a per-call basis."??0

Prison Policy Institute discusseswhat it calls “loopholes” in the FCC
ancillary service feerules that allow “double-dipping,” which it suggeststhe
Commission should prohibit. Prison Policy Institute statesthat it has
documented a provider charging both a $3.00automated payment fee and
passing through their own payment-card processing fees??!

Pay Tel and Verizon support adopting the ancillary service capsadopted
in the FCC’s Third Order, with Verizon further urging the Commission to “find a
long-term approach that prevents incarcerated individuals from paying feesthat
are not connectedwith legitimate calling costs.”??2 CforAT observesthat
“[p]articipants at the Public Participation Hearings described significant
confusion and bill shock regarding ancillary service fees.”?3

Securusand GTL support Staff's proposal to adopt the FCC’s 2013Order

ancillary fee capsbut argue that most ancillary service feescannot be separated

2I8NCIC Inmate Communications, Comments on Staff Proposal at 4.

219 Prison Policy Institute, Comments on Staff Proposal at 4, citing the FCC Third Order at { 218
and the FCC 20200rder on Remand at { 47; TURN, Comments on Staff Proposal at 16.

220 Prison Policy Institute, Id. at 5.
221 1bid.
222\/erizon, Comments on Staff Proposal at 5.

223CforAT, Comments on Staff Proposal at 8.
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between interstate versus intrastate calls. Theseproviders interpret this as
meaning that authority over most IPCSservice feesis “jurisdictionally mixed”
and therefore subjectto the FCC'srules.??*

GTL assertsthat its billing systems“record and accessancillary service
chargeswith respectto the underlying action... exclusive of how the deposited
monies are ultimately used, i.e.,for an interstate or intrastate call.”??> GTL states
that it canonly definitely classify single-call and related service feesas
“interstate” or “intrastate,” and therefore the Commission should adopt the
FCC'sancillary service caps??®

In reply comments, CforAT assertsthat, contrary to the assertionsof
Securusand GTL, the Commission can apply existing methods other than the use
of actual revenue data to determine the percentageof ancillary service feesthat
are intrastate.??’

7.4 Discussion: Prohibiting All Ancillary Service
Fees Except for Third-Party Financial
Transaction Fees and Government-Mandated
Taxes and Fees

We adopt interim capsand prohibitions on intrastate IPCSancillary
service feesin severalways. First, we prohibit the imposition of any automated
payment fees,paper bill/statement fees,live agent fees,and single-call feesin
associationwith intrastate and jurisdictionally mixed calls. Second,we require
intrastate IPCSproviders to directly passthrough third-party financial

transaction feesto consumerswith no markup, and excluding any credit card

224 Securus,Comments on Staff Proposal at 19.
225GTL, Comments on Staff Proposal at 22.
226 CforAT, Reply Comments on Staff Proposal at 8.

227 CforAT, Reply Comments on Staff Proposal at 9, citing MetroPCSv. Picker No.18-17382 slip
op. at 10 (9th Cir. Aug. 14,2020).
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charges,and to cap thesefeesat alimit of $6.95per transaction. Third, we
restrict collection of mandatory government taxesand feesin associationwith
intrastate and jurisdictionally mixed calls to passthrough without markup.
Fourth, we prohibit IPCSproviders from charging any other ancillary service
feesnot identified and explicitly approved here in associationwith any intrastate
or jurisdictionally mixed IPCScall.

There are no indications that the current uncapped ancillary feescharged
in connection with IPCScalls are just or reasonable. No party provided data on
the record that demonstrating this. Prohibiting and capping intrastate ancillary
feeson an interim basisprovides immediate and significant relief to all
incarcerated persons and their families and is reasonablebasedon the record in
this proceeding. As noted by CforAT, this Commission heard significant
confusion and customer complaints about IPCSancillary feesduring our April
28,2021and April 29,2021PPHs, making clear that the current ancillary feesare
a major burden to families of the incarcerated asthey strive to stay in
communication with their loved ones?28

We adopt several of Cal Advocates’ proposed requirements asopposed to
those contained in the Staff Proposal becausethe record does not indicate why
the incarcerated and their families should pay service feesnot required in
commercial calling services,including automated payment fees,paper
bill/statement fees,and live operator fees. The costsfor theseservicesare
included in most commercial calling rates and we have no record discussing why

such costsshould not be similarly included in intrastate IPCScalling rates.

228 SeeSection 1.3 of this decision.
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We prohibit all per-call transaction feesfor single-payment calls as
recommended by Staff's Revised Proposal, NCIC Inmate Communications and
other parties becauseof the indications of potential abuseof this fee asdiscussed
above.

We require the pass-through with no markup, and excluding any credit
card charges,of third-party financial transaction fees,up to alimit of $6.95per
transaction, asadopted in the FCC’s Third Order. The FCC adopted this limit
basedon indications that some providers were abusing the FCC’s 20130rder by
collaborating with third parties to agreeon higher third-party transaction feesfor
IPCS,some portion of which the third-party would return to the IPCSprovider.
We respond to NCIC Inmate Communication’s comments on the proposed
decision by modifying the definition of this feeto clarify that it excludesthe pass-
through of any credit card charges. Additionally, although TURN recommended
reducing this and other feesby 30 percent, no party recommended prohibiting
this fee. Therefore, we allow this fee but apply the sameconstraints asadopted
in the FCC’s Third Order.22° This is reasonablegiven the other requirements
adopted here.

To avoid potential abuse,we also specify that government-specified
mandatory taxesor feesmust be passed-through without markup. 23° Although
the FCC allows markup of passed-through government mandatory taxesor fees
if the markup is authorized by alocal statute, rule, or regulation, we are not
aware of instanceswhere such markup is permitted in California and so prohibit

this here 231

229 FCC Third Order at ] 209-210.
230 20200rder on Remand at T 14.
231|d. at 7 14,9 61.
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Although providers prefer that we cap ancillary feesasdone in the FCC'’s
20150rder, we concur with Cal Advocates, the Prison Policy Institute, TURN,
and CforAT that this Commission hasthe authority to actindependently of the
FCCto regulate intrastate IPCSancillary service fees.

As found by the FCC, ancillary service chargesgenerally cannot be
practically segregatedbetween interstate and intrastate jurisdiction exceptin the
limited number of caseswhere, at the time a chargeis imposed and the consumer
acceptsthe charge, the call to which the serviceis ancillary is clearly an
interstate-only or an intrastate-only call.?%? For “jurisdictionally mixed” services
where it is impossible or impractical to separatethe service’sintrastate from
interstate components, the FCC has stated that state law or requirements that
impose feeslower than the FCC are “specifically not preempted by [FCC]
actions.”?33 As the FCC states:

The interim reforms we adopt in this Report and Order apply
to interstate and international inmate calling servicesrates
and certain ancillary serviceschargesimposed for or in
connection with interstate or international inmate calling
services[footnote 680omitted]. To the extent that a call has
interstate aswell asintrastate components, the federal
requirements will operate asceilings limiting potential state
action [footnote 681omitted]. To the extent a state allows or
requires providers to impose or charge per-minute rates or
feesfor the affected ancillary serviceshigher than the caps
imposed by our rules, that state law or requirement is
preempted exceptwhere a call or ancillary service feeis
purely intrastate in nature... [footnote 682omitted]. Tothe

23220200rder on Remand at T 28.

233TURN, Reply Comments on Staff Proposal at 15, citing at FCC Third Order at 97,1 218;2020
Order on Remand, para. 47 (2020)(stating that “to the extent a state allows or requires an
inmate calling servicesprovider to impose feeslower than those contained in our rules, that
statelaw or requirement is not preempted by our action here”); SeealsoThird Order at § 271,
254;20200rder on Remand at § 217.
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extentthat statelaw allowsor requiresprovidersto imposeratesor
feedowerthanthosen our rules,that statelaw or requiremenis
specificallynot preemptedby our actionshere[footnote 683
omitted]. 234

We conclude that the Commission is not preempted from imposing
intrastate rates or feeslower than those adopted by the FCC, including with
regards to calls with interstate and intrastate components, where federal
requirements operate asceilings. We find that ancillary service chargesgenerally
cannot be practically segregatedbetween interstate and intrastate jurisdiction
exceptwhere, at the time a chargeis imposed and the consumer acceptsthe
charge, the call to which the serviceis ancillary is a clearly interstate-only or an
intrastate-only call. It is within this Commission’s authority and jurisdiction to
adopt lower ancillary fee capsthan those adopted for interstate IPCSand to
require IPCSproviders to adhere to our adopted fee requirements for intrastate
and jurisdictionally mixed ancillary services.

To our knowledge, and asstated by GTL, the only ancillary feethat can
practicably beidentified with a particular call is the single-call service fee, which
we prohibit herein associationwith intrastate calls. Therefore, the only ancillary
feesthat IPCSproviders operating in California may impose are the third-party
financial transaction fee,with the restrictions adopted here, and single-call fees
clearly associatedwith an interstate call. Our prohibition of automated payment
fees,paper bill/statement fees,live agentfees,and single-call feesin association
with intrastate and jurisdictionally mixed IPCSeffectively “caps” thesefeesat
zero ($0.0)dollars and thus any imposition of thesefeesin associationwith

jurisdictionally mixed IPCSservicesis prohibited.

234ECC Third Order at T 217.
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Following the FCC, we define ancillary service chargesasany charge
consumers may be assessedor, or in connection with, IPCSthat are not included
in the per-minute chargesassessedor such individual calls. Specifically:

Automated payment fees:meanscredit card payment,
debit card payment, and bill processingfees,including fees
for payments made by interactive voice response,web, or
kiosk;

Single-call fees(and related services): meansbilling
arrangements whereby an incarcerated person’s collect
calls are billed through athird-party on a per-call basis,
where the called party doesnot have an account with the
IPCSprovider or doesnot want to establish an account;

Live agentfee: meansa fee associatedwith the optional
use of alive operator to complete IPCStransactions;

Paper bill/statement fee: meansfeesassociatedwith
providing customersof IPCSan optional paper billing
statement;

Third-party financial transaction fee: meansthe exactfees,
with no markup, and excluding any credit card charges,up
to a cap of $6.95per transaction, that IPCSproviders are
charged by third- parties to transfer money to an IPCS
customer account; and,

Mandatory government taxesor fee: meansagovernment
authorized, but discretionary, fee which an IPCSprovider
must remit to a federal, state, or local government, and
which an IPCSprovider is permitted, but not required, to
passthrough to consumersfor or in connection with
intrastate IPCS,with no markup.

As with our adopted rate cap, we choosea 45-day implementation timeline
becausethis is areasonableperiod that allows for contract renegotiations and
noticing, where required, while timely providing relief to the incarcerated and

their families on an issue of longstanding importance.
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We direct all telephone corporations providing intrastate IPCSto
implement our adopted rate ancillary feerequirements acrossall of their IPCS
contracts, accounts, and facilities in California, no later than 45days from
Commission issuanceof this decision. The ancillary feerequirements must be
applied to any existing account balancesas of the date of implementation, aswell
asany new account balancesor new accountsopened after that date. Intrastate
IPCSproviders are prohibited from applying any other type of ancillary or
service fee or charge other than those explicitly approved here.

We direct all telephone corporations providing intrastate IPCSto submit a
Notice of Compliance within 45days of Commission issuanceof this decision
confirming implementation of the interim ancillary fee requirements adopted
here acrossall of their intrastate IPCS contracts, accounts,and facilities in
California. The Notice of Compliance should be emailed to the Director of the
Communications Division at cddirector@cpuc.ca.goy and must include the
following information:

1. Attestation that the interim intrastate ancillary service fee
requirements adopted here have beenimplemented at any
and all facilities served by the carrier in California.

2. Copiesof or links to carrier webpageswhere the interim
intrastate ancillary service fee requirements adopted here
are presented for facilities located in California.

3. Copies of notices provided to facilities of the interim
intrastate ancillary service fee requirements adopted here.

4. Copies of notices to incarcerated people of the interim
intrastate ancillary service fee requirements adopted here.

We direct all telephone corporations providing intrastate IPCSto fully
disclose the adopted ancillary fee scheduleson their websites, bills, and in

marketing material by no later than 45 days from Commission issuanceof this
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decision and to maintain the adopted ancillary fee requirements clearly and
prominently on their websites. Disclosures of fee schedulesand all related
notices shall provide service-related information in English, Spanishand any
other languages prevalent in incarceration facilities and shall inform the
incarcerated of methods to lodge service quality complaints with the
Commission asdiscussedin section 11 below.

We direct all telephone corporations providing IPCSto submit an Interim
Rate Compliance Report to the Commission’s Director of the Communications
Division at cddirector@cpuc.ca.govno later than 45days from Commission
issuanceof this decision and on a quarterly basisthereafter while the interim
rates adopted here are in effect. EachlIPCSprovider's Interim Rate Compliance
Report must include arevenue breakdown of billed interstate and intrastate
minutes of use, and arevenue breakdown of billed ancillary interstate and
intrastate feesover a period of thirty days.

We direct all telephone corporations providing IPCSto provide a Plan for
Notification to all current and prospective customers and account holders and
their draft notices of the adopted ancillary feerequirements, terms and
conditions, refund policies and customer service contactsfor websites, bill
inserts, and marketing materials to the Commission for review no later than 30
days from Commission issuanceof this decision. The Plan and draft notices shall
include disclosures of fee schedulesand service-related information in English,
Spanishand any other languages prevalent in incarceration facilities and shall
inform the incarcerated of methods to lodge service quality complaints with the
Commission asdiscussedin section 11 below.

All IPCSproviders operating in California asdefined here must comply

with the requirements of this decision. IPCSproviders not explicitly identified in
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this decision must provide a Notice of Compliance to the Commission no later
than 45 days after executing a contract to provide IPCSin California, and must
provide aPlan for Notification, draft notices of the adopted rates, terms and
conditions, refund policies and customer service contactsfor websites, bill
inserts, and marketing materials to the Commission for review no later than
30days after executing a contract to provide IPCSin California. The Plan and
notices shall include disclosures of fee schedulesand service-related information
in English, Spanish and any other languages prevalent in incarceration facilities,
and shall inform the incarcerated of methods to lodge service quality complaints
with the Commission asdiscussedin section 11 below.

SuchIPCSproviders must also submit an Interim Rate Compliance Report
to the Commission’s Director of the Communications Division no later than 45
days from executing a contract to provide IPCSin California, and on a quarterly
basisthereafter while the interim ratesadopted here are in effect. EachIPCS
provider’s Interim Rate Compliance Report must include arevenue breakdown
of billed interstate and intrastate minutes of use,and a revenue breakdown of
billed ancillary interstate and intrastate feesover a period of thirty days.

As necessary,we will consider adjustments to our adopted interim
ancillary feerequirements and interim ratesaswe consider adopting permanent
requirements later in this proceeding.

8. Enforcement and Compliance Requirement
The Commission and its Staff have enforcement authority to ensure

compliance with this decision. Resolution T-17601establishesa citation and
enforcement program for California telecommunication providers. It authorizes
the Commission’s Communication Division to issue penalties to

telecommunications providers for failure to submit filings, notices, reports, and
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other items asdirected in Commission resolutions, decisions, orders, and the
Public Utilities Code. Penaltiesare $1,000for the first event, with each
subsequentnotice increasing the penalty amount by an additional $200.
Resolution T-17601adopts noticing, appeal, and other provisions. 23°

The Commission additionally retains enforcement authority for non-
compliance with its decisions, orders, and resolutions pursuant to Public Utilities
Code Sections701,702,2101,2107,and 2108,amongst others.?3¢
Telecommunications enforcement actions outside of the citation program
establishedin Resolution T-17601occur primarily through issuanceand adoption
of resolutions.

With regards to compliance and enforcement, the April 2021ALJ Ruling
asked, “[i]s the Commission’s current citation process(Resolution T-17601)and
enforcement authority (Public Utilities Code Sections701,2101,2107)sufficient
to ensure compliance with the Staff Proposal?”

This decision affirms Commission Staff's authority to impose fines on
telephone corporations for failure to comply with this decision, in amanner
consistentwith authority previously delegated to staff in Resolution T-17601and

asotherwise setforth below.

235 Resolution T-17601. Approvalofa Citation Programto EnforceComplianceéoy Telecommunications
Carrierswith the Commission’fResolutionsPecisionsOrders,andthe Public Utilities Codeand
AuthorizesStaffto IssueCitations; Procedurdor Appealsof Citations. Issued June22,2018.

Available here:
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M216/K795/216795045.PDF

236 public Utilities Code Section2107statesthat any public utilities, including telephone
corporations, that violates or fails to comply with any Commission order, in a casein which a
penalty hasnot otherwise beenprovided, is subjectto a penalty of not lessthan five hundred
dollars ($500),nor more than one hundred thousand dollars ($100,000¥or eachoffense.
Section 2108statesthat every violation of a Commission order, and in caseof a continuing
violation eachday’s continuance thereof shall be considered a separateand distinct offense.
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8.1 Party Comments
The JusticeCoalition, Securus,and NCIC Inmate Communications

comment that the Commission’s existing citation processand enforcement
authority is sufficient.

Cal Advocates statesthat the Commission’s existing citation processand
enforcement authority is not sufficient, and the Commission should revise
Resolution T-17601to identify specific violations related to IPCSinterim rate
relief and the amount of eachpenalty.23’ Cal Advocates recommends the
Commission seta penalty of $1,000per violation per facility for an IPCSprovider
charging over an adopted rate cap or for collecting any unauthorized ancillary
fees?38 Cal Advocates further recommends the Commission clarify whether
violations would be determined by Staff audits or basedon consumer
complaints.

Cal Advocates statesthat some IPCSproviders may have beenskirting the
intent of the FCC’s 20150rder adopting ancillary service feesby cooperating to
charge higher than normal single-call and third-party financial transaction fees
(seesection 7.3). As aresult, Cal Advocates urges the Commission to vigorously
enforce any single-call or third-party financial transaction fee requirements by
adopting robust enforcement provisions in Phasell of this proceeding.?3®
Cal Advocates arguesthe Commission should utilize Public Utilities Code
Section734to require IPCSproviders to make reparations for excesscharges.

TURN supports consideration of Cal Advocates’ proposals. GTL, the

Prison Policy Initiative, Pay Tel, and Verizon did not respond to this question.

237 SeeResolution T-17601at pages3-4, Appendix A, and Appendix C.
238 Cal Advocates, Comments on Staff Proposal at 21.
2391d. at 18-19.
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8.2 Enforcement Authorization for
Instances of Non-Compliance

We authorize the Commission’s Communications Division to assesdines
pursuant to Resolution T-17601and Public Utilities Code Sections2107and 2108
for any IPCSprovider’'s failure to comply with this decision.

In the caseof non-compliance with this decision’s requirement for
submittal of Notices of Compliance, aswell asthe Plan for Notification to all
current and prospective customers and account holders, draft notices of the
adopted ancillary feerequirements, terms and conditions, refund policies and
customer service contactsfor websites, bill inserts, and marketing materials to
the Commission discussedin Section 7.4, Staff shall refer to Resolution T-17601
for guidance.

In the caseof non-compliance with this decision’s rate and ancillary fee
requirements, Staff shall develop aresolution proposing fines asauthorized
pursuant to Public Utilities Code Sections2107and 2108.

The record in this proceeding indicates instancesof apparent
circumvention of the intent of the FCC’sinterstate IPCSrate capsand ancillary
feerequirements. Thus, it is useful to affirm Staff and this Commission’s
authority to enforce the interim rate capsand ancillary fee requirements adopted
here. The Commission is intent on ensuring compliance with this decision and
will investigate and act on any effort to circumvent the requirements adopted
here. We may consider additional enforcement enhancementsto ensure
compliance with this decision later in this proceeding.

0. Commission Environmental and
Social Justice Action Plan

In 2015,people of color accounted for about 71 percent of people in jails

and 79 percent of people in prisons in California, although people of color
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comprise about 61 percent of California’s population. African Americans are

particularly overrepresented in incarceration facilities in California. African

Americans comprise just six percent of California’s population, but represent

approximately 20percent of people in jail and about 28 percent of people in

prison. 240

Table 5: Raceand Ethnicity in California Jails and Prisons?4!

Ethnicity/ Percentof Percentof Percentof Rate Rate
Race Jail Prison State incarcerated | incarcerated
Population Population Population | per 100,000 | per 100,000

agesl15-64 | agesl5-64
(jails) (prisons)

African 20 28 6 901 2,224

American

Native 1 1 1 461 1,033

American

Latinx 41 44 38 313 556

White 29 21 39 216 276

Asian/ 2 1 15 36 34

Pacific

Island

African American women are also overrepresented in California jails and

prisons. Of the state’s5,849female prisoners in 2017,26 percent were African

American although only 6 percent of California’s adult female residents are.

African American women are imprisoned at arate of 171per 100,006—more than

five times the imprisonment rate of white women, which is 30 per 100,000.

240 Source:Incarceration Trends in California, Vera Institute of Justice(2019)
https://www.vera.org/downloads/pdfdownloads/state-incarceration-trends-california.pdf

(accessedlune28,2021).

241 bid.
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Imprisonment ratesfor Latinx women and women of other racesare 38and 14
per 100,000yespectively.?42

As discussedin section 1, asmuch as 34 percent of families go into debt to
stay in contact with an incarcerated family member and the cost of maintaining
contact with incarcerated personsfalls disproportionally on low -income women
of color.?*3 A 2015study found that incarcerated people had a median annual
income of lessthan $20,000prior to their incarceration.?44

In 2018,the Commission adopted an Environmentaland SocialJusticeAction
Plan (ESJAPIlan).?*® The Plan identifies Environmental and Social Justice(ESJ)
communities asthose where residents are predominantly communities of color
or low-income, underrepresented in the policy setting or decision-making
process,subjectto a disproportionate impact from one or more environmental
hazards, likely to experiencedisparate implementation of environmental
regulations and socio-economicinvestments in their communities, and, as

including the top 25 percent of disadvantaged communities in California, 2#¢all

242 pyblic Policy Institute of California, “Just the Facts,” California’s Prison Population

https://www.ppic.org/publication/californias-prison-population/ (accessedlune28,2021).

243Root and Rebound, Comments on Order Instituting Rulemaking at 3, citing, Saneta
deVuono-powell, Chris Schweidler, Alicia Walters, and Azadeh Zohrabi. “Who Pays?The True
Cost of Incarceration on Families.” Ella Baker Center for Human Rights, Forward Together, and
ResearchAction Design. September2015,available at: http://www.whopaysreport.org/who-
paysfull-report/  (accessedlune28,2021).

244 Root and Rebound, Comments on Order Instituting Rulemaking at 4, citing Bernadette
Rabuy and Daniel Kopf. “Prisons of Poverty: Uncovering the pre-incarceration incomes of the
imprisoned” Prison Policy Initiative. July 2015,available at
https://www.prisonpolicy.org/reports/income.html (accessedlune28,2021)

245 California Public Utilities Commission Environmental and Social JusticeAction Plan
(Commission ESJAPIlan). V. 1.0,February 21,2019,available here:
https://www.cpuc.ca.gov/ESJactionplan/  (accessedlune?28,2021).

246 As identified by Cal EPA’s CalEnviroScreen, available here:
https://oehha.ca.gov/calenviroscreen (accessedlune28,2021).
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California Tribal lands, low-income households with household income below
80 percent of areamedian income, and, low-income censustracts with household
incomes lessthan 80 percent areaor state median income.?*’

The Commission’s ESJAPIan is guided by the following definition of
environmental and social justice:

Environmental and social justice seeksto come to terms with,
and remedy, a history of unfair treatment of communities,
predominantly communities of people of color and/ or

low -income residents. Thesecommunities have been
subjectedto disproportionate impacts from one or more
environmental hazards, socio-economicburdens, or both.
Residentshave beenexcluded in policy setting or decision-
making processesand have lacked protections and benefits
afforded to other communities by the implementation of
environmental and other regulations, such asthose enactedto
control polluting activities.?4®

Goals 1, 3and 6 of the ESJAPIlan are relevant for this rulemaking:

Goal 1: Consistently integrate equity and access
considerations throughout CPUC proceedings and other
efforts.

Goal 3: Strive to improve accesgo high-quality water,
communications, and transportation servicesfor ESJ
communities.

Goal 6: Enhanceenforcement to ensure safety and consumer
protection for ESJcommunities. 24°

This decision advancesthe Commission’s ESJAPIan goals by affirming the
importance of just and reasonableratesfor calling servicesfor the incarcerated

and their families, who are disproportionally represented by people of color in

247TESJAPlanat 9.
2481d. at 6.
2491d. at 16-18.
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California, particularly Black Californians. This decision affirms Commission
enforcement authority to ensure compliance with this decision and indicates that
subsequentdecisions may enhance Staff enforcement authority, asneeded.
Subsequentdecisionsin this rulemaking will examine issuesof service quality
for the incarcerated and their families and work to mitigate or eliminate
deficiencies.

10. Streamlining the R.20-10-002 Service List
The OIR for this proceeding listed asrespondents all telephone

corporations holding a CPCN approved by the Commission, including
Competitive Local Carriers, Competitive Local Resellers,Local Exchange
Carriers, Interexchange Carriers, and Interexchange Resellers. The OIR also
named asrespondents Digital Voice Service Registrants that do not require a
CPCN. The Commission broadly identified respondents to this proceeding
becausewe had not yet identified which telecommunications carriers operating
in California were providing IPCS.

Pursuant to Rule 1.4(d) of the Commission’s Rules of Practiceand
Procedure, all respondents are automatically designated as parties. As aresult, as
of May 4, 2021,some 842entities were parties to this proceeding. However, a
December2020Commission Staff data requestidentified only six providers of
IPCSin California and asof May 4,2021,only 14 parties had participated in the
proceeding by filing a substantive pleading.

A large service list complicates service of proceeding documents to parties
due to email size limits. Additionally, anumber of companies not providing
IPCSrequestedto be removed from the service list.

To addresstheseissues,the assigned ALJ issued a Ruling DescribingProcess

to RemoveMost Telecommunication€arriersfrom Servicelist on May 4, 2021 The
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ruling identified 39 entities that the assigned ALJ proposed would retain their
party status. Theseincluded 14 active parties that had filed substantive
pleadings, including four IPCSproviders, five additional providers of IPCSas
identified by Staff that had not asof that date filed substantive pleadings, and
20telecommunications companies providing service to administrative centersof
incarceration facilities but not to the incarcerated.

The ruling alsoidentified four telecommunications providers that had
indicated their interest in the proceeding but not filed substantive pleadings.
The ruling indicated that the assigned ALJ would transfer thesefour entities to
“information only” status unlessthey emailed the ALJ with a different request
within 15days. Theruling alsoindicated that any party not identified in the
ruling would be removed from the service list unlessit emailed the ALJ within
15days.

10.1 Transfer of Parties to
“Information-Only”  Status

This decision updates the list of parties to R.20-10-002.No party contacted
the assigned ALJ within 15days of the ruling requesting to retain party status.
However, the assigned ALJ received an emailed from arepresentative of several
small Local Exchange Carriers that requested to remain on the service list in
“information only” status. Theseparties also stated that the ruling had
incorrectly indicated that some of them provide telecommunications to the
administrative centersof someincarceration facilities, namely Calaveras
Telephone Company, the PonderosaTelephone Co., the Winterhaven Telephone
Company, Happy Valley Telephone Company, and the Hornitos Telephone
Company. However, we have beenunable to independently verify this and thus

retain these companies as parties for the time being. Additionally, the ruling
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erred by not identifying Verizon asa party; Verizon filed a substantive pleading
on April 30,2021.

We direct the Commission’s ProcessOffice to move the following parties
to information only status no later than 15days from Commission issuanceof
this decision:

Charter Fiberlink CA-CCO, LLC, Time Warner Cable
Information Services(California), LLC, and Bright House
Networks Information Services(California), LLC;

Cox California Telecom, LLC;

AT&T Corporation (collectively Pacific Bell Telephone
Company d/b/a AT&T California, AT&T Corp., Teleport
Communications America, LLC, and SBCLong Distance,
LCC d/b/a AT&T Long Distance);

ComcastPhone of California, LLC
10.2 Updated R.20-10-002 Service List
We direct the Commission’s ProcessOffice to remove all parties not
indicated below from the R.20-10-00Z%ervice list no later than 15 days from

Commission issuanceof this decision:

SecurusTechnologies, LLC;

Global Tel*Link (GTL);

Inmate Calling Solutions, LLC;

NCIC Inmate Communications;

Pay Tel Communications, Inc.;

Legacy Inmate Communications, Inc.;

Public Communications Services,Inc.;

Telmate, LLC;

Value-Added Communications, Inc.;

Californians for Jailand Prison Phone JusticeCoalition;

Center for Accessible Technologies;
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Greenlining Institute;

Media Alliance;

Prison Policy Initiative, Inc.;
Public Advocates Office;
Returning Home Foundation;
Root and Rebound;

The Utility Reform Network;
Youth Law Center;

MCI Communications ServicesLLC and MCI Metro Access
Transmission ServicesCorp. (Verizon);

Intelletrace, Inc.;

Southern California Edison;

Frontier California Inc.;

Citizens Telecommunications Company of California Inc.;
Frontier Communications of the Southwest Inc.;

Frontier Communications Online and Long Distance Inc.;
Frontier Communications of America, Inc.;

Cal-Ore Telephone Co.;

Ducor Telephone Company;

Foresthill Telephone Co.;

Kerman Telephone Co.;

Pinnacles Telephone Co.;

Sierra Telephone Company, Inc.;

The Siskiyou Telephone Company;

Volcano Telephone Company;

Calaveras Telephone Company;

PonderosaTelephone Co.;

Winterhaven Telephone Company;
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Happy Valley Telephone Company; and,
Hornitos Telephone Company.
11. Comments on Proposed Decision
The proposed decision of ALJ Cathleen A. Fogelin this matter was mailed

to the parties in accordancewith Section311of the Public Utilities Code.
Comments allowed under Rule 14.30f the Commission’s Rules of Practice and
Procedure were filed on July 29,2021and August 2,2021by CforAT, NCIC
Inmate Communications, the JusticeCoalition, GTL, Securus, TURN, Cal
Advocates, and Prison Policy Initiative and reply comments were filed on
August 9,2021by Cal Advocates, CforAT, TURN, GTL, Securus,the Prison
Policy Initiative, and the JusticeCoalition.

We have in someinstancesmodified the final decision in responseto
parties’ comments, which we discuss below.

A. Claims that the $0.07rate Fails to Account for Varying Costsbasedon
the Size,Characteristics and Needs of Incarceration Facilities
In comments on the proposed decision, Securuscontends that the $0.07per

minute rate is “principally basedon the price offered by the largest provider to
serve the state’sentire prison system....[and] fails to account for the fact,
demonstrated in the record, that costs,and hencerates, vary significantly based
on the size, characteristicsand needs of the facility.” 2°° GTL makes similar
claims that the decision ignores the different sizes,needsand costsof various
facilities.?>!

We disagree with thesecomments. Section6.3above statesthat “it is

unlikely that it costsIPCSproviders more than double the cost of providing call

250 Securus,Comments on Proposed Decision at 3.

251 GTL, Comments on Proposed Decision at 6 and 9.
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servicesto the California state prison systemto provide IPCSto jails ofall sizes”
(emphasisadded). We agreethat coststo provide IPCSto jails and prisons of
varying sizes,populations and with different security needsmay vary and our
method of arriving at the $0.07per minute rate explicitly considers and accounts
for this. GTL and Securusdid not provide costdata on this topic.

B. Claims that the $0.07per Minute Rate Cap is Confiscatory and
Constitutes a “Taking”
GTL contends in comments that the decision is “confiscatory,” and “would

violate the Takings Clause.”?>? Securuscontends that for providers serving
smaller facilities, “the rate capis below costand confiscatory.” 253

GTL statesthat “[rleview of whether arate is confiscatory must be
“viewed in its entirety” to look at the “total effect” on the regulated business
[footnote omitted]. The [proposed decision] conducts no such evaluation
[footnote omitted]. If it did, it would reflect that the proposed rate cap and
ancillary service fee prohibitions/ limitations do not allow IPCSproviders to
recover their costsof providing IPCS,and certainly do not take into
consideration the amounts and rates of site commissions IPCSproviders
currently are obliged to pay under binding contracts.”?>* Securusmakes similar
assertionsthat the “interim rate cap does not enable Securusto recover its costs,
including the costsof site commissions asrequired by GTL v. FCC, and is thus
confiscatory.” 2°> GTL additionally assertsthat the decision did not “consider

whether the prohibitions/limitations on ancillary service feeswould permit...

252|d. at13.
253 Securus,Comments on Proposed Decision at 7.
254GTL, Comments on Proposed Decision at 13-14.

255 Securus,Comments on Proposed Decision at 12.
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recovery. The [proposed decision]’s treatment of ancillary service feeswill
not.” 256

We disagree with these GTL and Securusassertions. First, this decision is
basedon the record before us. All IPCSprovider parties to this proceeding have
had the opportunity to file aspart of the record costdata to back up theseand
similar claims, but they have not done so2*” IPCSproviders provision of data
during discovery in responseto data requests,to either Cal Advocates or this
Commission’s Communication Division, is not part of the record?*2 and assuch
we have no basisto corroborate these parties’ claims that the $0.07rate is
confiscatory and constitutes a “taking.” Despite providers claims to the contrary,
the rate data before us, provided by the Staff Proposal and non-provider parties’
comments, suggeststhat the $0.07rate is not confiscatory and does not constitute
ataking.

While Securuscitesto the caseof Ponderosdel.Co.v. Cal. Pub. Util.
Comn#>°to support its claim that the rate of $0.07is confiscatory, it fails to
acknowledge that in that samecase,the Court of Appeals states“[tlhe burden is
on petitioners to show the rate of return (or cost of capital) established by the

[Commission] was clearly confiscatory. That is, there must be a clear showing

256 GTL, Commenton Proposedecisionat 11.

257 Rule 10.10f the Commission’sRulesof PracticeandProcedurdRules)providefor discoveryfrom
parties. However to form partof therecordof this proceedingpartieswould haveneededo appendcost
datato openingor reply commentsn the Staff Proposalwith arequesto file confidentialdataunder
sealpursuanto Rule 11.4.if neededor to havefiled a motionfor leaveto file evidencgRule 13.6),
exhibits(Rule 13.7),or preparedestimony(Rule 13.8),or to havefiled a motionto hold evidentiary
hearinggRule11.1).

258 Securus,Comments on Proposed Decision at 12 notes that Securusproduced to Cal
Advocates a “comprehensive coststudy” that it provided to the FCC.

259 Securus,Opening Comments on Proposed Decision at 7, fn. 30, citing Ponderosdel. Co.v. Cal.
Pub.Util. Comm.(2019)36 Cal.App.5th 999,1015.
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the rate of return was ‘so “unjust” asto be confiscatory,” such asby
demonstrating the rate is so unreasonably low it will threaten the utility’s
financial integrity by impeding the utility’s ability to raise future capital or
adequately compensatecurrent equity holders.” 260

Additionally, there is a zone of reasonablenesswithin which this
Commission can establish arate aslong asit is higher than a confiscatory rate:
“[a] rate of return lower than the utility assertsis necessarymay neverthelessbe
reasonableor within arange of reasonablenessconstitutionally speaking, if it is
‘higher than a confiscatory level.” 261 “[M]erely assertingin general language
that rates are confiscatory is not sufficient.... [Ijn order to invoke constitutional
protection, the factsrelied on must be specifically setforth and from them it must
clearly appear that the rateswould necessarilyleny to plaintiff just compensation
and deprive it of its property without due processof law.” 262 Thus, by failing to
submit costdata to the record to demonstrate that the rate of $0.07is
unreasonably low, Securus,GTL and the other ICPSprovider parties have failed
to meet the burden of proof required for us to consider modifying this interim
rate. The IPCSprovider parties are encouraged to provide such data in Phasell
of this proceeding for our consideration in setting permanent rates.

Regarding Securusand GTL's assertionsthat the $0.07per minute rate cap
will not allow them to cover site commission costs,we similarly do not have data
in the record of this proceeding to confirm or dispute this assertion. As

discussedin section 5.4above, we do not view site commission costsbeyond the

260 ponderosdrel. Co.v. Cal. Pub.Util. Comm.(2019)36 Cal.App.5th999,1019.

261 bid, citing Duquesné_ight Co.v. Barasch(1989)488U.S.299,308;Fed.PowerCom.v. Hope
Natural GasCo.(1944)320U.S.591,585-586.

262 pub.Serv.Com.of Montanav. GreatNorthernUtilities Co. (1933)289U.S.130,136-137 (italics
added.)
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level necessaryto contribute to facilities’ actual coststo provide IPCSto the
incarcerated as necessaryfor the provision of calling services. Nonetheless, we
recognize that site commissions are components of the IPCS providers’ existing
contracts and have already included this consideration in setting the rate cap of
$0.07. We expectthat the implementation time-period provided for here will
allow IPCSproviders to renegotiate contracts that currently provide for site
commission payments that would exceedthe $0.07per minute rate we adopt
here. No IPCSprovider contendsin comments that it would be unable to
accomplish this.

C. Claims that the $0.07Per Minute Rate Would Require Providers to
Reduce Servicesto the Incarcerated and/or Transfer Certain Costs of
Providing Servicesto Incarceration Facilities.

NCIC Inmate Communications contends that the $0.07per minute rate

combined with the elimination of most ancillary service feesis “far below our
costof providing service” and will result in NCIC having to eliminating accesso
alive accountrepresentative, instead requiring family membersto useits
website for information and to maintain their accounts?%3 More generally, NCIC
Inmate Communications assertsthat “providers” will no longer be able to pay
commissions, will have to passon overhead costssuch asbandwidth charges,
maintenance, and installation coststo facilities, and will be forced to restrict the
number of phones, available calling hours per day to encouragethe incarcerated
to use non-regulated servicessuch asvideo calling, text messagesand email.264
We are cognizant that our adopted $0.07per minute rate cap and ancillary

fee requirements may result in changesto contracts and possibly services,but

263NCIC Inmate Communications, Comments on Proposed Decision at 3.
264 1bid.

-905 -



R.20-10-002 ALJ/CF1/avs PROPOSED DECISION (REV. 1)

thesecomments do not persuade us to modify our approach. Theseassertions
are speculative at this juncture and no data hasbeen provided to support the
assertion that the rate of $0.07and the ancillary fee provisions will require the
changesNCIC Inmate Communications asserts.

Moreover, we find alarming NCIC Inmate Communications’ comment that
changeswill be made to encouragethe incarcerated to use non-regulated
services. We are concerned that the IPCSproviders will attempt to make voice
communication inaccessiblein order to force incarcerated persons and their
loved onesto use more expensive communication servicessuch asvideo calling.
We strongly discourage the IPCSproviders from taking such measuresin order
to circumvent the interim relief this decision provides. We will work with
providers in Phasell of this proceeding to assessmpacts on the industry and
individual facilities aswe move towards adopting a permanent rate cap.

D. Claims that the Decision is “Insufficiently Deferential” to Other
Agencies and Branchesof Government and Does Not Consider Impacts
on Public Safety or the Incarcerated of Decreasesn Site Commissions

GTL contends that the decision is “insufficiently deferential to the agencies
and branchesof government that are closerto and actively involved in
considering how to balancethe competing interests involved with site
commissions and IPCSrates generally.” 26> GTL contends that local
administrators are bestpositioned to assesghe need for site commissions and
the legislature intends to revisit SB555in the coming legislative session. For
theseand other reasons,GTL recommends we decline to adopt the decision,

becausethe “current regulatory regime, is functioning well to provide just and

265GTL, Comments on Proposed Decision at 14.
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reasonablerates.”?%¢ Securussimilarly contends that Penal Code 4025placesno
limits on the amount of site commissions that local authorities may seek,and this
Commission hasno authority to limit their discretion by capping their revenue
source 267

As discussedthroughout this decision, we disagree that the current regime
Is functioning to provide just and reasonablerates. We respectlocal government
and the statelegislature’s authority, and welcome further action or discussions
with both. Nonetheless,we are obligated under Section451 of the Public Utilities
Code to ensure just and reasonablecalling service ratesfor all Californians,
including the incarcerated, and disagree that Penal Code 4025limits our ability
and obligation to ensure the provision of suchratesto the incarcerated.

GTL also assertsthat the decision does not consider potential impacts on
the incarcerated from decreasesin site commission feesthat currently fund
rehabilitation and educational programs, or on public safety, due to arate cap
that insufficiently considers varied local incarceration facility factors.?6®8 We
disagree. Again, this decision is basedon the record before us. Neither
providers nor incarceration facilities provided data demonstrating that this
decision would negatively impact thesefactors.

As stated earlier, we are obligated under Public Utilities Code Section451
to ensure just and reasonablecalling service rates for all Californians, including
the incarcerated. This obligation doesnot allow us to defer the setting of
reasonableratesin responseto parties with afinancial interest in the

continuation of current rates. We expectthat the ICPSproviders and

266|d. at 2-3.
267 Securus,Comments on Proposed Decision at 11.
268|d. at10.
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incarceration facilities will make the necessaryadjustments to ensure compliance
with the $0.07rate cap we establish here.

We will consider modifications to the rate and fee schedulesadopted in
this interim decision in Phasell of this proceeding aswe consider a more
permanent rate cap.

E. Requestto Establish A Waiver Process

Securusrequeststhat we establish a waiver processsimilar to the FCC’s
waiver process“where the IPCSprovider hasthe opportunity to demonstrate to
the [Commission] that its reasonably-incurred coststo provide serviceat a
facility exceedthoserates.”?%® GTL similarly assertsthat a waiver processshould
be implemented. 270

We decline to adopt awaiver processin this phase of the proceeding as
our goal is to establish an interim rate basedon the record we have before us.
Implementing awaiver processwould likely causeunnecessarydelay in
implementing the interim rate we establishin this decision and would impede
the provision of immediate relief for incarcerated persons and their loved ones.
We will consider implementing awaiver processin Phasell of this proceeding.

F. Claims that the Decision is Arbitrary and Capricious and Lacks
Substantial Evidence

Securusallegesin its comments that the decision is arbitrary and
capricious and lacks substantial evidence and that, “without explanation or

justification,” we take a different approach than the FCC?2?t GTL also arguesthat

269 Securus,Opening Comments on Proposed Decision at 1-2.
210GTL, Opening Comments on Proposed Decision at 12.

211 Securus,Opening Comments on Proposed Decision at. 7-9.
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the interim rate cap and limits on ancillary service chargesare arbitrary and
unworkable. 272

We disagree with theseassertions. As hasbeennoted, “[a] party
challenging a [Commission] finding for lack of substantial evidence must
demonstrate that, basedon the evidence before the [Commission], areasonable
person could not reach the sameconclusion.“?”® Securusand GTL presented no
evidence which persuadesus that the rate cap of $0.07is not supported by the
record before us.

As we discussin Section6.3above, we decline to adopt the FCC’sinterim
rates as Staff proposed becausethe record in this proceeding demonstrates that a
lower rate is more reasonable. We further explain that we utilize the rate of
$0.025per minute establishedin the CDCR contract with GTL asa benchmark.
We then double this rate to $0.05account for the costto serve smaller facilities
and add an additional $0.02to account for site commissions. The record before
us supports adoption of this lower rate and provides immediate relief to
incarcerated persons and their families while allowing IPCSproviders to recover
their reasonablecostsrelated to the provision of IPCSservices.

G. Requestto Establish Complaint Reporting Systemor Require Providers
in their Compliance Notices to Report if it Holds a CPCN

Prison Policy Initiative observesthat Section1013(a)of the Public Utilities

Code requires telephone corporations that exert monopoly power to hold a

21”2GTL, Opening Comments on Proposed Decision at 8-11.

2r3ponderosdel. Co.v. Cal. Pub.Util. Com, 36 Cal.App.5th 999,1015(2019)citing to PacificGas&
Elec.Co.v. Pub.Util. Com.(2015)237 Cal.App.4th 812,838.
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CPCN.?74 As aresult, the Prison Policy Initiative requeststhat the Commission
require IPCSproviders to include in their Notice of Compliance either: (i) a
certification that the company holds avalid CPCN and will maintain such
certificate for aslong asit provides intrastate IPCSin California, or (ii) a detailed
explanation of any exemption the company claims from the requirements of
Section1001. The Prison Policy Institute also requeststhat the Commission
direct Commission Staff to establish a complaint reporting system that customers
would be notified of through the required Plan of Notification. 27°

We do not adopt the Prison Policy Initiative’s first recommendation at this
time aswe intend to revisit the issue of CPCNs and classification of IPCS
providers in Phasell of this proceeding. Additionally, while we concur with
Prison Policy Initiative’s recommendation that the Plan of Notification (and
notifications themselves)inform the incarcerated of methods to lodge service
guality complaints with the Commission, and require this in the final decision,
we do not order Staffto establish a new complaint reporting system for this
purpose. Instead, we provide the following information regarding the
Commission’s existing Consumer Affairs Branch.

Consumers can file complaints by phone or in writing with the
Commission’s Consumer Affairs Branch. To file a complaint via phone with the
Commission’s Consumer Affairs Branch, consumers must call 1-800-649-7570
from Monday - Friday, 8:30a.m.-4:30p.m. Representativesare available to assist

in the language of their choice. Representativescan answer questions and,

274 Prison Policy Initiative, Comments on Proposed Decision at 1-2. Section1013(a)statesthat
“[tlelephone corporations that the Commission determines have monopoly power or market
power in arelevant market or markets shall have a certificate of public convenienceand
necessityand shall not be eligible for designation asregistered telephone corporations.”

2151d. at 2.
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depending on the issue can contact their utility provider directly to facilitate
problem resolution.
To file acomplaint in writing there are three options:

1. Online at: https://appsssl.cpuc.ca.gov/cpucapplication/
2. By fax: 415-703-1158
3. Malil to:
California Public Utilities Commission
Consumer Affairs Branch
505Van NessAvenue
SanFrancisco,CA 94102-3298
Written complaints are evaluated and, if applicable, submitted to the

utility asan Informal Complaint. For more information, pleasevisit the CAB

website at https://www.cpuc.ca.gov/about-cpuc/divisions/news-and-public-

information-office/consumer-affairs-branch

H. Claims that the Decision’s Ancillary Service Requirements for
Jurisdictionally Mixed Servicesare Preempted by FCC Requlations

Securusclaims that the decision’s prohibition of most jurisdictionally
mixed ancillary service feesconflicts with FCC requirement in this area?’® This
claim is without merit. To advanceits argument, Securusfirst mischaracterizes
the FCC 20200rder and then fails to acknowledge the FCC Third Order, which
clarified parts of the FCC 20200rder.2"’

There is no question that most providers can easily identify the end points
of call and thus a call’s jurisdictional nature, asdiscussedin the FCC 20200rder:

... GTL arguesthat the “jurisdictional nature of calls themselvesis
easily classified as either interstate or intrastate basedon the call’s
points of origin and termination,”[footnote omitted] and Securus

276 SecurusCommentson Proposedecisionat 13.
2Mbid, citing the FCC 20200rder at § 53.
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assertsthat an inmate calling servicesprovider knows the
jurisdiction of a call becauseit is “from aknown originating
telephone number to a single, known terminating number.”[footnote
omitted] 2’8 [and]... As Securuspoints out, “wireless carriers can
determine the locations of their customers at the time of eachcall, so
it is possible to establish the jurisdiction of eachindividual call.”279

However, in the rare caseswhen a provider cannot definitively determine
the end points of acall, the FCC 20200rder clarifies that the provider should
treat the call asjurisdictionally mixed and thus subjectto the FCC’s ancillary
service requirements adopted for interstate calls at that time. Notably, the FCC
provides this clarification out of a general concernfor “attempts to exploit the
dual regulatory environment and evade our rules.” 280

As discussedin section 7.4,however, in the 2021FCC Third Order, the
FCC definitively statesthat for “jurisdictionally mixed” serviceswhere it is
impossible or impractical to separatethe service’sintrastate from interstate
components, statelaw or requirements that impose feeslower than the FCC are
“specifically not preempted by [FCC] actions.”?®! Thus, when the end-points of a
call cannot be definitely determined, the call should be classified as
jurisdictionally mixed, and the adopted ancillary service fee requirements
adopted here apply. The FCC Third Order does not preempt the restrictions we
adopt here for jurisdictionally mixed ancillary charges.

. Commitment to Address Video Servicesin Phasell

278 ECC 20200rder at  52.
279|d. at T 53.
280, at  48.

281TURN, Reply Comments on Staff Proposal at 15, citing at FCC Third Order at 97,1 218;2020
Order on Remand, para. 47 (2020)(stating that “to the extent a state allows or requires an
inmate calling servicesprovider to impose feeslower than those contained in our rules, that
statelaw or requirement is not preempted by our action here”); SeealsoThird Order at § 271,
254;20200rder on Remand at § 217.
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TURN and Cal Advocates request that the Commission state our
commitment to addressvideo servicesfor incarcerated personsin Phasell of this
proceeding. We intend to review video servicesin Phasell of this proceeding.

12. Assignment of Proceeding
Martha Guzman Acevesis the assigned Commissioner and

Cathleen A. Fogelis the assigned ALJ in this proceeding.

Findings of Fact
1. As of this decision, six telephone corporations provide intrastate IPCSto

354incarceration and detention facilities in California— Securus,GTL, IC
Solutions, Legacy Inmate Communications, NCIC Inmate Communications, and
Pay Tel— serving an incarcerated population of over 172,000.

2. Intrastate per-minute rates charged by thesesix IPCSproviders are ashigh
as$1.75per minute and connection feesor first minute rates are ashigh as$3.60
per minute.

3. A 15-minute intrastate phone call in California can costthe caller asmuch
as$26.25solely in per-minute charges,excluding any other transaction fees.

4. Average and maximum pre-paid call per-minute ratesvary widely
between federal prisons, state prisons, county jails and local jails in California.

5. The CDCR announced a IPCScontract with GTL on March 1,2021with a
rate of $0.025per minute.

6. As of April 2021,averageand maximum call rates for federal prisons in
California are $0.17and $0.21per minute (prepaid).

7. As of April 2021,averageand maximum call ratesfor California county
jails are $0.31and $3.65per minute (prepaid).

8. As of April 2021,averageand maximum call ratesfor local (city) jails are

$0.27and $0.91per minute (prepaid).
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9. As of April 2021,averagelPCScall ratesin county and local jails are about
996and 1,124percent higher per minute, respectively, than the IPCSrate
available in California state prisons.

10. As of April 2021,averageIPCScall ratesin county and local jails are about
82 and 59 percent higher per minute, respectively, than the IPCSrates available
in federal prisons in California.

11. IPCSratescharged in California vary widely and are exorbitantly high, in
some casessesulting in unjust and unreasonable IPCSrates for incarcerated
people and their families.

12. It is unreasonable and unjust that people incarcerated in county jails, local
jails, and federal prisons in California pay between 584 percent and 1,124percent
more than people incarcerated in California state prison facilities to talk with
their loved ones.

13. No party provided data justifying the significantly higher ratesfor county
or city jails or summarizing coststo provide security functions.

14. Where they exist, site commission payments are a significant factor
contributing to high rates and can accountfor 20— 88 percent of IPCScosts.

15. A portion of high IPCSratesin California stem from revenue collected by
providers to recoup commission payments.

16. Virtually all incarceration facilities in California utilize one telephone
corporation to provide voice IPCSsuch that incarcerated persons and their
families in California have no viable alternative.

17. TheIPCSmarket consistsof two markets and setsof consumers: providers
that compete for the right to provide IPCSto the incarcerated, and the

incarcerated and their families.
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18. Once selected,IPCSproviders, whether individually or collaboratively
with incarceration facilities use their locational monopoly status within facilities
to exercisemarket power.

19. The FCC’s20130rder capped interstate IPCSrates at $0.21per minute for
debit and prepaid calls and $0.25per minute for collect calls.

20. The FCC’s2021Third Order lowers interstate IPCSrate capsto $0.12per
minute for debit, prepaid, and collect calls from prisons, and $0.14per minute for
all calls from jails with populations over 1,000;allows revenue collection of an
additional $0.02per minute for site commission payments that are reasonably
related to the facility’s costof enabling IPCS,if theseresult from contractual
obligations or negotiations; and, allows the pass-through without markup of any
site commission payments required under codified law or regulations up to a
total rate of $0.21per minute.

21. The FCC’sThird Order retains a per-minute rate cap of $0.21per minute
for all calls from jails with populations lessthan 1,000.

22. The March 2021CDCR contract of $0.025per minute provides a
benchmark of the costsof providing intrastate IPCSat reasonableratesin
prisons.

23. The FCC’sThird Order indicates it costsservice providers approximately
22to 25 percent more to provide IPCSin jails with populations greater than 1,000
ascompared to prisons.

24. As of April 2021,14U.S. stateshave average intrastate IPCSrates of $0.05
or lessin prisons.

25. As of April 2021,the rate for phone calls from prisons in lllinois is $0.009

per minute, in Dallas County, Texas,the rate for phone calls from jails is $0.0119
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per minute, and in New York City, where jail phone calls are free to families, the
rate paid by the city is $0.03per minute.

26. SomecCalifornia counties currently usefunds from site commissions for
rehabilitative and educational purposes for the incarcerated and for unrelated
purposes.

27. Adopting aninterim intrastate IPCSrate of $0.07per minute balancesthis
Commission’s obligation to ensure just and reasonablerates for servicesoffered
by telephone corporations with counties’ authority to collect site commission fees
pursuant to Penal Code Section4025.

28. Adopting aninterim intrastate IPCSrate cap of $0.07per minute results in
lesswildly divergent IPCSratesfor the incarcerated and their families across
different facilities in California.

29. Adopting aninterim rate cap of $0.07per minute provides a cushion for
counties to identify other funding sourcesfor costcenterscurrently funded
through site commissions.

30. Adopting an interim rate cap of $0.07per minute results in immediate
relief to approximately 171,000incarcerated people located at 343incarceration
facilities in California, and their families.

31. Incarcerated people who have regular contact with family members are
more likely to succeedafter releaseand have lower recidivism rates becausethey
maintain vital support networks.

32. Reducedrecidivism benefits society by saving millions of dollars in
incarceration-related costsannually.

33. The FCC’'sThird Order statesthat the FCC has not yet beenable to collect
standardized and accurate costdata from all telephone corporations providing

IPCS.
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34. The FCC hasadopted interim capson several ancillary feesasfollows:

a.

Automated payment fees: Thesefeesare limited to a
maximum of $3.00per use;

Paper bill fee: Paperbill feesare capped at $2.00per
statement; and,

Live agentfee: Single live operator interactions are capped
at $5.95per interaction;

Single-call service (collect) (and related service): Where no
prepaid or debit inmate calling servicesaccount hasbeen
established, telephone corporations providing IPCSare
precluded from charging more than the exactfeethe

third -party chargesfor thesetransactions up to alimit of
$6.95per transaction, with no markup;

Third-party financial transaction fees: The amount of
third-party feesthat an inmate calling service provider can
passon to consumersare limited to the exactthird-party
fees,with no markup, up to alimit of $6.95per transaction;

Mandatory pass-through of government taxesand fees:
Markups on either category of chargesis prohibited unless
the markup is authorized by alocal statute, rule, or
regulation.

PROPOSED DECISION (REV.

1)

35. We are not aware of instanceswhere markup of mandatory pass-through

of government taxesand feesis permitted in California.

36. Providers are currently imposing some 35ancillary feesin connection with

IPCS.

37. Most ancillary service feesand chargesfound in connection with the IPCS

market are not imposed in any other segmentof the telecommunications market

in California.

38. Incarcerated persons and their loved oneshave beencharged multiple

single-call service feeswhile attempting to complete a single 15-minute phone

call.
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39. Fifteen state prison systemshave eliminated automated
payment/automated deposit fees.

40. As of April 2021,GTL does not impose an automated payment/automated
deposit fee on incarcerated personsin multiple facilities in California.

41. Customers not residing in incarceration facilities typically receive paper
utility bills or bank statementswithout paying additional fees.

42. Many customers lack accessto broadband service to accessonline
statements.

43. Most telephone corporations and other utilities provide customer services
for free, including servicessuch asspeaking with alive agentto setup an
account, adding money to an account, or assisting with making a call.

44. Single-call service providers or third-party financial transaction companies
have charged incarcerated people higher-than-typical feesfor such servicesand
then returned some portion of these higher feesto telephone corporations
providing IPCS.

45. IPCSproviders did not provide information or evidence to justify the
imposition of ancillary service feesnot required by commercial calling services
on incarcerated persons and their families.

46. The ancillary feesassessedn IPCScustomers create hardship for families
and adopting the FCC’s Third Order ancillary fee capsin California is
insufficient to addressthese hardships.

47. Ancillary service chargesgenerally cannot be practically segregated
between interstate and intrastate jurisdiction exceptin the limited number of
caseswhere, at the time a chargeis imposed and the consumer acceptsthe
charge, the call to which the serviceis ancillary is clearly an interstate-only or an

intrastate-only call.
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48. The only ancillary fee permitted by the FCC for interstate IPCScalls that
can practicably beidentified with aparticular call is the single-call service fee.

49. Prohibiting automated payment fees,paper bill/statement fees,live agent
fees,and single-call feesin associationwith intrastate and jurisdictionally mixed
IPCSis equivalent to capping thesefeesat zero ($0.0)dollars.

50. As of May 2021,there were over 800 parties, mostly telephone
corporations, on the service list for this proceeding, but only a small number of
parties had actively participated in the proceeding or provide IPCS.

51. A servicelist larger than 800complicates service of proceeding documents
to parties due to email size limits and is not necessaryfor this case.

52. It is reasonableto require IPC providers to provide customer notices and
disclosures regarding adopted rate and ancillary service fee requirements in
English, Spanishand other languages prevalent in incarceration facilities, and to
inform the incarcerated of methods to lodge service quality complaints with the
Commission.

53. IPCSproviders had ample opportunity to file in the record of this
proceeding detailed and/or summary costdata but have declined to do so.

Conclusions of Law
1. The California Constitution and the Public Utilities Code vestin the

Commission) regulatory authority over public utilities, including telephone
corporations.

2. Public Utilities Code Sections216,233,234,451,454(a)and 701vestin the
Commission the obligation to ensurethat the rates, terms and conditions charged
by telephone corporations to provide intrastate IPCSare just and reasonable.

3. Telephone corporations providing IPCSvoice services,including via VolP

technologies, are public utilities subjectto our jurisdiction.
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4. Pursuant to Public Utilities Code Section451,unjust or unreasonable
chargesdemanded or received by utilities are unlawful.

5. For purposes of this decision, the Commission should define intrastate
IPCSasvoice calling servicesprovided to any local, state, or federal correctional
or detention facility type operated in California housing adults and/or juveniles,
including but not limited to city and county jails, federal and state prisons,
correctional facilities, juvenile detention facilities, holding centers,camps,
psychiatric hospitals, immigration detention centers, military jails and tribal jails,
including, but not limited to, voice and interconnected VolP calling, and voice
and VolP communications servicesserving people with disabilities.

6. The Commission hasthe authority to investigate market power abuseson
the part of public utilities and to regulate rates where monopolies exist or where
competition is prohibited or doesnot otherwise exist.

7. Incarcerated people are a captive customer classwith no alternative choice
of IPCSservice provider oncea given facility has selecteda single provider.

8. Providers of IPCSin California operate locational monopolies in the
facilities they serve and exercisemarket power.

9. California Penal Code Section4025(d)authorizes, but does not require,
county sheriff's departments to collect site commissions from telephone
corporations providing IPCSand to place thesefunds in an inmate welfare fund
that is spent primarily for the benefit, education, and welfare of incarcerated
persons.

10. Thelawful collection of site commission funds pursuant to Penal Code
Section4025(d)does not absolve this Commission from its obligation to ensure
accesdo just and reasonablecalling service rates for incarcerated people and

their families pursuant to Public Utilities Code Section451.
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11. County sheriff's departments’ collections of site commission funds
pursuant to Penal Code Section4025,if any, must be in accordancewith the
provision of just and reasonablecalling rates for incarcerated persons and their
families pursuant to Public Utilities Code Section451.

12. IPCSratesthat are 584 percentto 1,124percent higher than the $0.025per
minute rate offered in state prisons in California are neither just nor reasonable.

13. The Commission should exerciseits authority and jurisdiction over
telephone corporations, including VolP providers, to regulate intrastate IPCS
rates and feesin California.

14. This Commission hasthe discretion to determine and setjust and
reasonablerates using a variety of methods.

15. It is reasonableto adopt a $0.07per minute cap on an interim basis.

16. The Commission should adopt an interim rate cap of sevencents($0.07)
per minute for all intrastate IPCSvoice calls in California.

17. The Communications Act of 1934,asamended, allocatesjurisdiction over
intrastate communications servicesto the statesand jurisdiction over interstate
and international communications servicesto the FCC.

18. The Commission is not preempted from imposing intrastate rates or fees
lower than those adopted by the FCC, including with regards to calls with
interstate and intrastate components, where federal requirements operate as
ceilings.

19. Ancillary service feesother than the single-call service fee pertain to
jurisdictionally mixed servicesbecauseit is impossible or impractical to separate

the service’sintrastate from interstate components.

- 111 -



R.20-10-002 ALJ/CF1/avs PROPOSED DECISION (REV. 1)

20. For jurisdictionally mixed ancillary services,FCC requirements do not
preempt state law or regulations aslong asthe state requirements impose lower
fees.

21. It is within this Commission’s authority and jurisdiction to adopt lower
ancillary fee capsthan those adopted by the FCC for interstate IPCSand to
require IPCSproviders to adhere to our adopted capsin the caseof all purely
intrastate aswell asall jurisdictionally mixed ancillary services.

22. Unregulated intrastate IPCSancillary feescontribute to total IPCScharges
that are unjust and unreasonable.

23. It is reasonablefor the Commission to prohibit or cap ancillary fees
imposed in associationwith intrastate and jurisdictionally mixed IPCSon an
interim basisasfollows:

(a) Prohibit single-call service fees;

(b) Prohibit automated payment/automated deposit fees;
(c) Prohibit live agentfees;

(d) Prohibit paper bill fees;

(e) Limit third-party financial transaction feesto the pass
through of the exactthird-party fee,with no markup, and
excluding any credit card charges,up to a cap of $6.95per
transaction; and,

(f) Prohibit the markup of any mandatory pass-through
government taxesand fees.

24. The Commission should prohibit telephone corporations providing
intrastate IPCSfrom imposing any IPCSancillary service feesor chargesgreater
than or other than those specified here, exceptfor single-call feesimposed on

interstate calls.
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25. The Commission should require telephone corporations providing
intrastate IPCSto implement the rate capsand ancillary fee requirements
adopted here no later than 45days from issuanceof this decision.

26. The Commission should require eachtelephone corporation providing
intrastate IPCSto submit via email to the Director of the Communications
Division (cddirector@cpuc.ca.goy within 45days of Commission issuanceof this
decision a Notice of Compliance confirming implementation of the interim rate
cap of $0.07per minute and the ancillary fee requirements adopted here across
all of their intrastate IPCS contracts, accounts,and facilities in California, and
including the following information:

(a) Attestation that the interim ancillary service fee
requirements adopted here have beenimplemented at
any and all facilities served by the carrier in California.

(b) Copies of or links to carrier webpageswhere the interim
ancillary service feerequirements adopted here are
presented for facilities located in California.

(c) Copies of notices provided to facilities of the interim
ancillary service fee requirements adopted here.

(d) Copies of notices to incarcerated people of the interim
ancillary service fee requirements adopted here.

27. The Commission should direct all telephone corporations providing
intrastate IPCSto fully disclose the rate capsand ancillary fee requirements
adopted here on their websites, bills, and in marketing material by no later than
45 days from Commission issuanceof this decision, and to maintain information
on the adopted rate clearly and prominently on their websites. The Commission
should require that such notices and disclosures of fee schedulesand servicesare
provided in English, Spanish and any other languages prevalent in incarceration

facilities, and should require that the noticesinform the incarcerated of methods
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to lodge service quality complaints with the Commission asdiscussedin section
11 of this decision.

28. The Commission should require all telephone corporations providing
intrastate IPCSto submit an Interim Rate Compliance Report to the
Commission’s Director of the Communications Division at
cddirector@cpuc.ca.govno later than 45days from Commission issuanceof this
decision, and on a quarterly basisthereafter while the interim rates adopted here
are in effect, and should require that report include arevenue breakdown of
billed interstate and intrastate minutes of use, and a revenue breakdown of billed
ancillary interstate and intrastate feesover a period of thirty days.

29. The Commission should require all IPCSproviders to provide a Plan for
Notification to all current and prospective customers and account holder, their
draft notices of the adopted rates, terms and conditions, refund policies and
customer service contactsfor websites, bill inserts, and marketing materials to
the Commission Communications Director for review no later than 30 days from
Commission issuanceof this decision. Theseshould include disclosures of fee
schedulesand service-related information in English, Spanishand other
languages prevalent in incarceration facilities, and should inform the
incarcerated of methods to lodge service quality complaints with the
Commission asdiscussedin section 11 of this decision.

30. The Commission should affirm the authority of the Commission’s
Communications Division to assesdines for lack of compliance with this
decision pursuant to Resolution T-17601and Public Utilities Code Sections2107
and 2108,referring, in the caseof violations of this decision’s requirement for
submittal of draft and final Notices of Compliance and related materials, to

Resolution T-17601for guidance and, in the caseof violations of this decision’s
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rate and ancillary fee requirements, should direct Staff to develop aresolution
proposing fines pursuant to Public Utilities Code Sections2107and 2108.

31. The Commission should remove from the servicelist to R.20-10-002
telephone corporations that do not provide IPCSand parties that have not filed
substantive pleadings, should retain asparties those entities listed in Section9.2
of this decision, and should transfer from “party” to “information only” status
those entities listed in section 9.1 of this decision.

32. Provision of costinformation in responseto discovery data requestsdoes

not constitute provision of costinformation in the record of this proceeding.

ORDER
IT IS ORDERED that:
1. This decision applies to intrastate incarcerated person’s voice calling

servicesprovided to any local, state, or federal correctional or detention facility
type operated in California housing adults and/or juveniles, including but not
limited to city and county jails, federal and state prisons, correctional facilities,
juvenile detention facilities, holding centers,camps, psychiatric hospitals,

immigration detention centers, military jails and tribal jails, and including but
not limited to voice and Voice Over Internet Protocol (VolIP) calling, and voice
and VoIP voice communications servicesserving people with disabilities.

2. Interim capson intrastate ratesfor incarcerated persons calling servicesin
California of sevencents($0.07)per minute for debit, prepaid, and collect calls
are adopted.

3. Thefollowing requirements for all ancillary service feesassociatedwith
the provision of intrastate and jurisdictionally mixed incarcerated person’s
calling servicesin California are adopted: (a)imposition of any single-call, paper

bill, live agent, and/or automated payment feesis prohibited; (b) collection of
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third-party financial transaction feesis limited to the passthrough of the exact
fee only, with no mark up, and excluding any credit card charges,up to a cap of
$6.95per transaction; (c) collection of government-mandated taxesand feesis
limited to the passthrough of the exactfee only, with no mark up; and, (c)
iImposition of any other type of ancillary service fee or service charge not
explicitly approved here is prohibited.

4. No later than 45days from Commission issuanceof this decision, all
telephone corporations providing intrastate incarcerated person’s calling services
(IPCS)asdefined in this decision are:

a. Directed to implement interim capson intrastate rates for
all IPCScalls of sevencents ($0.07)per minute for debit,
prepaid, and collect calls no later than 45 days from
Commission issuanceof this decision and to apply the rate
cap to any existing account balancesas of the date of
implementation, aswell asany new account balancesor
new accounts opened after that date;

b. Prohibited from implementing any single-call, paper bill,
live agent, and automated payment feesin associationwith
the provision of intrastate and/or jurisdictionally mixed
IPCS;

c. Limited in the collection of third-party financial transaction
feesto the passthrough of the exactfee only, with no mark
up, and excluding any credit card charges,up to a cap of
$6.95per transaction;

d. Limited in the collection of government-mandated taxes
and feesto the passthrough of the exactfee only, with no
mark up;

e. Prohibited from imposing any other type of ancillary feeor
service charge not explicitly approved here;

f. Directed to eachemail a Notice of Compliance to the
Director of the Communications Division at
cddirector@cpuc.ca.govconfirming implementation of the
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interim rate cap of $0.07per minute and the ancillary fee
requirements adopted here acrossall of their IPCS
contracts, accounts,and facilities in California and
including the following information:

I. Attestation that the interim ancillary service fee
requirements adopted here have beenimplemented at
any and all facilities served by the carrier in California;

ii. Copiesof or links to carrier webpageswhere the interim
ancillary service fee requirements adopted here are
presented for facilities located in California;

lii.  Copies of notices provided to facilities of the interim
ancillary service fee requirements adopted here;

iv.  Copies of notices to incarcerated people of the interim
ancillary service fee requirements adopted here;

g. Directed to fully disclose the rate capsand ancillary fee
requirements adopted here on their websites, bills, and
marketing material in English, Spanish and any other
language prevalent in the incarceration facilities, including
informing the incarcerated of methods to lodge service
quality complaints with the Commission, and to maintain
information on the adopted rate and ancillary fee
requirements clearly and prominently on their websites;
and,

h. Directed to eachemail an Interim Rate Compliance Report
(Report) to the Director of the Communications Division at
cddirector@cpuc.ca.gov,and on a quarterly basisthereafter
while the interim rates adopted here are in effect, and
include in the Report arevenue breakdown of billed
interstate and intrastate minutes of use, and arevenue
breakdown of billed ancillary interstate and intrastate fees
over aperiod of thirty days.

5. All telephone corporations providing intrastate incarcerated person’s
calling servicesasdefined in this decision are directed to email to the Director of
the Communications Division at cddirector@cpuc.ca.gova Plan for Notification

to all current and prospective customers and account holders, draft notices
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describing the adopted rates and ancillary fee requirements, terms and
conditions, refund policies and customer service contactsfor websites, bill
inserts, and marketing materials for review no later than 30 days from
Commission issuanceof this decision, including fee schedulesand service-
related information in English, Spanish and other languages prevalent in
incarceration facilities that include informing the incarcerated of methods to
lodge service quality complaints asdiscussedin section 11 of this decision.

6. Telephone corporations providing intrastate incarcerated person’s calling
services(IPCS)not explicitly identified in this decision must email to the Director
of the Communications Division at cddirector@cpuc.ca.gova Notice of
Compliance with this decision to the Commission no later than 45 days after
executing a contract to provide IPCSin California, must maintain information on
the adopted rate and ancillary fee requirements clearly and prominently on their
websites in English, Spanishand other languages prevalent in the incarceration
facility, including informing the incarcerated of methods to lodge service quality
complaints with the Commission asdiscussedin section 11 of this decision, and
must email to the Director of the Communications Division at
cddirector@cpuc.ca.govdraft notices of the adopted rates, ancillary fee
requirements, terms and conditions, refund policies and customer service
contactsfor websites, bill inserts, and marketing materials for review no later
than 30 days after executing a contract to provide IPCSin California.

7. We authorize the California Public Utilities Commission’s
Communications Division to assesdines pursuant to Resolution T-17601and
Public Utilities Code Sections2107and 2108for lack of compliance with this
decision, referring, for violations of this decision’s requirement for submittal of

draft and final Notices of Compliance and related materials, to Resolution

- 118 -



R.20-10-002 ALJ/CF1/avs PROPOSED DECISION (REV. 1)

T-17601,and, for violations of this decision’s rate and ancillary fee requirements,
Staff should develop aresolution proposing fines asauthorized pursuant to
Public Utilities Code Sections2107and 2108.

8. The Commission’s ProcessOffice shall move the following parties to
Rulemaking 20-10-0020 “information only” status no later than 15days from
Commission issuanceof this decision:

a. Charter Fiberlink CA-CCO, LLC, Time Warner Cable
Information Services(California), LLC, and Bright House
Networks Information Services(California), LLC;

b. Cox California Telecom,LLC;

c. AT&T Corporation (collectively Pacific Bell Telephone
Company d/b/a AT&T California, AT&T Corp., Teleport
Communications America, LLC, and SBCLong Distance,
LCC d/b/a AT&T Long Distance); and,

d. ComcastPhone of California, LLC.

9. The Commission’s ProcessOffice shall remove all parties not indicated
below or in Ordering Paragraph 8 from the Rulemaking 20-10-002service list no
later than 15 days from Commission issuanceof this decision:

a. SecurusTechnologies, LLC;
Global Tel*Link (GTL); Inmate Calling Solutions, LLC;
NCIC Inmate Communications;
Pay Tel Communications, Inc.;

Legacy Inmate Communications, Inc.;

-~ 0o 2 o0 T

Public Communications Services,Inc.;
Telmate, LLC;

Value-Added Communications, Inc.;

= «Q

Californians for Jailand Prison Phone JusticeCoalition;

j. Center for Accessible Technologies;

k. Greenlining Institute;
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Media Alliance;

. Prison Policy Initiative, Inc.;

Public Advocates Office;
Returning Home Foundation;
Root and Rebound;

The Utility Reform Network;
Youth Law Center;

MCI Communications ServicesLLC and MCI Metro Access
Transmission ServicesCorp. (Verizon);

Intelletrace, Inc.;
Southern California Edison:;
Frontier California Inc.;

. Citizens Telecommunications Company of California Inc.;

Frontier Communications of the Southwest Inc.;
Frontier Communications Online and Long Distance Inc.;
Frontier Communications of America, Inc.;

aa. Cal-Ore Telephone Co.;

bb. Ducor Telephone Company;

cc. Foresthill Telephone Co.;

dd. Kerman Telephone Co.;

ee. PinnaclesTelephone Co.;

ff. Sierra Telephone Company, Inc.;

gg. The Siskiyou Telephone Company;

hh. Volcano Telephone Company;

ii. CalaverasTelephone Company;

J. PonderosaTelephone Co.;

kk. Winterhaven Telephone Company;

Il. Happy Valley Telephone Company; and,

mm. Hornitos Telephone Company.
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10. Rulemaking 20-10-002remains open.
This order is effective today.

Dated , at SanFrancisco, California.
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APPENDIX A

REVISED STAFF PROPOSAL
Interim Rate Relief for Inmate Calling
Services

Theoriginal Staff proposarecommendinghe California Public Utilities CommissionfCPUC)applythe
FederalCommunication€€ommission’ FCC’s)interstatanmatecalling servicé (ICS)ratesto
intrastatecommunicationserviceautilized by incarcerategbersongletainedn Californig? until the
CPUCadoptspermanentatesatthe conclusionof D.20-10-002wvasissuedon April 2,2021.

Sincethattime, the CPUChasreceivedcommentdrom parties heldtwo Public ParticipationHearings
(PPHs)whereit receivednumerougpublic commentsandthe FCC hasadopted revisedperminute
ratesfor prisonsandjails. In responséo thisinputandnewinterstateserviceratesStaff hasmodifiedits
proposalmostnotably,to reflectthe new FCCadoptedper minuteratesof $0.14for prisonsand$0.16
for jails.* Staffalsoeliminatedthe single-callservicechargefrom thelist of authorizedancillary service
charges.

In written commentgo the online portal,commentsveresubmittedregardingfees,includingthe
single-callservicefee.Most notablewerethosel CS customershatprovidedexampleof being
chargeda connectiorfee multiple timesto completea single15-minutephonecall. In morethanone
instancecommentersndicatedbeingdisconnectednultiple timesduringtheir call andthenbeing
chargedhesingle-callservicefee eachtime theytried to reconnect.In theseexampleghe single-call
servicefee of $3.00waslikely chargedatleastthreetimesandtotaled$9.00or more.

TheFCCalsoexpressedoncernsegardingancillary servicechargesSpecifically,the FCCfound
thatsingle-callservicesvereusedby providersto inflate chargesandnotedevidencesuggesting
someprovidersarein revenuesharingagreementsvith third partiesfor single-callservice thus
avoidingthe FCCscapon pass-througtieesfor single-callservices

1 Staff recognizesthe sensitivity in the use of the term ‘inmate’ in this Staff Proposal, however, we use
the term to be consistentwith FCC asthe framework is adopted and usethe term ‘incarcerated’ as
appropriate.

2 As describedin the January12, 2021Assigned Commissioner’'sScopingMemo and Ruling at 23-24, we
define “inmate communication services’ asapplying to anylocal, state, or federal correctional or
detention facility type operated in California housing adults and/or juveniles, including but not limited
to city and county jails, federal and stateprisons, correctional facilities, juvenile detention facilities,
holding centers,camps,psychiatric hospitals,immigration detention centers,military jails and tribal
jails.” Seealsofootnote 11. For purposes of this proposal, Staff is only addressing rates for voice-
only communication services.

3 FCC Third Report and Order, Order on Reconsideration, and Fifth Further Notice of Proposed
Rulemaking (Fifth NPRM) (May 24,2021)

4 Federal Register, Vol. 85,No. 2061 (Friday, October 23,2020).
5 Fifth NPRMY 212, at page96.
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To protectlCS consumer$rom potentialfee abuse Staff recommendshe prohibition of the single-
call servicefeeaspartof its interim relief proposal.

At therecentPPHs the CPUCalsoheardfrom the public thatanincarcerategbersonor family
membeiis chargednultiple ancillaryfeessuchasatransactiorfee,a single-callfee,andalive agent
fee,etc. In theend,$20depositednto anaccountmay only providethe callerwith a few minutesof
calling becausenostof their fundshavebeenunreasonablgonsumedy “ancillary charges.”

Staff furtherrecommendshatthe CPUCevaluateherelevanceof all ancillarychargedor ICSin
the nextphaseof this proceedindyy examiningcompetitivetelecommunicationprovidersoperating
in theopenmarketto determindf anyof theselCS ancillarychargesarelevied by competitive
telecommunicationproviders,or whethertheyarereasonablyequiredfor the provisionof such
services.Thereis little reasorto believethatthe costsof a creditcardtransactioror speakingwith a
live agentarehigherfor anICS provideror anymorereasonabléo chargeto incarcerateghersons
thanthegenerabublic beingservicedoy othertelecommunicationsorporationperatingn the
openmarketin California.

In thefirst Staff proposalwe recommendethe CPUCupdateinterim ratesif the FCCadoptsnewper
minuteof uselCSrates. On May 20, 2021,the FCCadoptedhewinterim ratecaps;we havetherefore
updatedhe Staff proposalko reflectthesenewrates. However,the FCC’snewinterim orderalso
includeda separatanddistinctratefor facilities of lessthan1,000incarcerategbersons.This ratewas
notincludedin the original FCCframeworkandwe do notrecommendncludingthis separateate
here. Staff doesnot find sufficientjustificationto furtherdistinguishtherateschargedat facilities in
Californianor hasthe FCC presente@ny compellingdatathatwould causeusto believethatcostsare
morethan30 percenthigherfor thesefacilities.

With thesdimited modifications,Staff recommendshe CPUCadoptStaff's proposalandrequire
carriersto implementit within 30 daysof the CPUC’sdecisionto ensurehoseincarceratedn
Californiareceiveimmediateraterelief.

RATESARE UNREASONABLE

Staff collectedICS datafrom carriersproviding ICS in California. Thecarriersfurnishedthis
informationin responseo a datarequessentto over800licensedandregisteredserviceprovidersin
California. Six companie&respondedo thedatarequesindicatingthattheyprovidelCS. Staff
considerghesesix companiego representhetotal numberof ICS providersin Californiaasthese
samecompaniegreparticipatingin the FCC’sICS proceeding. Thedataprovidedin responsé¢o
thedatarequesshowsthatintrastateper-minuteratesareashigh as$1.75perminuteandconnection
feesor first minuteratesareashigh as$3.60perminute. (SeeAttachmentA). A 15-minute

6 Securu§echnologied,LC, GlobalTel*Link CorporationinmateCallingSolutions|.LC, Legacyinmate
Communicationg\letworkCommunicationkiternationaCorporationandPayTelCommunicationdn c.

7”WC Docket No.12-375.
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intrastatephonecall in Californiacancostthe callerasmuchas$26.25in per-minutechargeonly,
excludingany othertransactiorfees.

MONOPOLY SERVICE

Therearetwo distinctmarketsfor ICS; a marketwhereinprovidersbid on Request$-or Proposals
from facilities or jurisdictionsto bethe soleprovideratthefacility, anda marketfor the enduserof
thetelecommunicatioservices.Accordingly,ICS providersarethe soleproviderswithin anygiven
detentioncenter. Staff wasunableto identify anyinstancan which anincarcerateghersonor any
personcommunicatingvith anincarcerategbersonhasa choiceof serviceprovider. Incarcerated
personsarea captivecustomeiclasswith no choiceamongmultiple serviceproviders,andtherefore,
mustpay exorbitantcommunicatiorserviceratesor foregocommunicatiorwith family or friends.

Pursuanto Public Utilities (Pub.Util.) CodeSectionsA51and454(a),the Commissiorhasa duty to
ensurehattherateschargedor all utility servicesjncludingthoseprovidedto incarcerategbersons,
arejustandreasonable Any unjustor unreasonablehargedemandear receivedby a utility is
unlawful® The CPUChastraditionallyregulatedheratesof utility monopoliessuchasthe
incumbentocal exchangearriers(ILECs), who weregiven exclusivefranchiseserviceterritories.
Regulationof ratesfor thesemonopoliescontinuesvherecompetitionis prohibitedor doesnot
otherwiseexist? The CPUCregulatesnonopolyutilities providingtelecommunicationsyater,gas,
andelectricityto ensurehattheratestheseutilities chargearejustandreasonablelCS providers
similarly operateasmonopoliesandarechargingincarcerateghersonsandtheir familiesunreasonable
rateswhichis unlawful.

Thereforethe CPUCshouldregulatelCS ratesunlessor until suchtime thatincarcerategbersons
havecompetitivechoicein their communicationservicespr atleaston aninterim basis,until the
CPUCconcludeghecurrentproceeding.

PROPOSALFORINTERIM RELIEF

Despitehavinglessenedegulationof communicationserviceproviders the CPUCretainedts
authorityto investigatemarketpowerabuses? Stafffinds thatthe |CS marketdemonstratemarket
powerabuse.Incarcerateghersonsaindtheir familiesarebeingchargedunreasonableateswith no
viablealternative. The FCCsimilarly determinedhatthe ICS marketis a prime exampleof market
failure!! Thereforeregulationof ICS ratesis warrantedandthe CPUCmustensurehattheintrastate
rateslCS providerschargearejustandreasonable.

CD Staffrecommendshe CPUCadoptthe FCC'sICS ratesasintrastatecalling serviceratesfor those

8 Pub. Util . Code Section451
9 Sed).07-09-018at43-44.
10 SeeD.06-08-030,Conclusion of Law 32.

11 FCC20-111 ReportandOrderonRemanandFourthFurtherNotice of Propose&ulemaking20200rder on
Remand) (August 7,2020)1 2.
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servicedutilized by incarcerateghersonsletainedn Californiauntil the CPUCadoptspermanentates
at conclusionof R.20-10-002.

TheFCCis currentlyaddressindCS ratesandchargesn WC DocketNo.12-375.On May 20,2021,

the FCCadoptechewinterim ratecapsof $0.14perminutefor prisons? and$0.16perminutefor jails3
with 1,0000r moreincarcerategbeoplefor interstatecalls. TheseFCCratesincludea $0.02per minute
allowancefor site commissionsvheretheseresultfrom contractuabbligationsor negotiationswith
incarceratiorfacilities* In the original Staff Proposalstaffindicatedthatif the FCCfurtherlowersits
ratesfor ICS, the CPUC’sinterim ratesshouldbe modifiedto reflectthosenewrates. Staffrecommends
the CPUCadoptthe FCCratecapsof $0.14perminutefor prisonsand$0.16perminutefor jails.1®

Staff doesnotrecommendhe CPUCadoptthe interim ratecapof $0.21perminutefor jails with an
averagedaily populationbelow1,000asthereis no supportingdatain therecordfor theassertion
showinga costdifferentialbetweerproviding serviceto smallandlargefacilities.

IMPACT OF INTERIM RATESON PERMINUTE OF USERATES

In responséo the datarequestcarriershavereportedoffering ICS to approximately354facilities!® in
California. Basedonthis data,Staff estimateshat218facilities andover64,000incarcerategbersons
would seeimmediateratereductionsrom theinterim rates,asthey haveratesthatexceedb0.16per
minute(SeeAttachmentA).

UnderStaff’s proposalthe pricefor a 15-minutephonecall would bereducedrom asmuchas$26.25
to arangeof $2.10-$2.40.

12FCC 64.60000defines prisons asincluding facilities that would otherwise fall under the definition of
ajail but in which the majority of inmates are post-conviction or are committed to confinement for
sentencesof longer than one year.

13 FCC 64.6000defines jails asa facility of alocal, state, or federal law enforcement agencythat is used
primarily to hold individuals who are; (1) Awaiting adjudication of criminal charges;

(2) Post-conviction and committed to confinement for sentencesof one year or less;or

(3) Post-conviction and awaiting transfer to another facility. The term also includes city, county or
regional facilities that have contracted with a private company to manage day-to-day operations;
privately-owned and operated facilities primarily engagedin housing city, county or regional inmates;
and facilities used to detain individuals pursuant to a contract with U.S.Immigration and Customs
Enforcement.

14 Fifth NPRM, 3, page 3. The Fifth NPRM additionally allows providers to passon site commission
payments that are mandated by federal, state, or local law to consumerswithout any markup (Ibid.)

15 For the purposes of California, Staff recommendsthe Commission adopt the FCC's definition of
prisons and jails for all detention facilities. Staff doesnot explicitly or implicitly recommend
exempting any facility type. Facilities include any local, state, or federal correctional or detention facility
type operated in California housing adults and/or juveniles, and including but not limited to city and
county jails,federal and stateprisons, correctional facilities, juvenile detention facilities,holding centers,
camps,psychiatric hospitals,immigration detention centers,military jails and tribal jails.

16 Representsapproximately 354addressesidentified in the data request by the six carriers.
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FCCRATESARE NOT APPROPRIATEFORLONG TERM

Stafffinds the FCCratesto beunreasonablér long termintrastaterates. Traditionally,
telecommunicationserviceusageds predominantlyintrastatan nature— 70-80percentof all callsare
oftenconsideredntrastatel’ Thereforedueto thepercentagef usagejntrastaterateshaveafar
greaterimpacton ones’regularandongoingcommunication.

ANCILLARY SERVICES

The FCCgenerallyprohibitsprovidersfrom imposingany ancillary servicechargesn connection
with ICS otherthanthosespecifiedin its rules,andgenerallyprohibitsprovidersfrom imposing
chargegreaterthanthe FCC’sapplicableancillary servicefee caps. The FCChasadoptednterim
ratecapsfor thefollowing service$® or charges.Staff recommendshe CPUCadopttheratecaps
below,notincludingthe single-callservicefee,on aninterim basis:

AutomatedPaymenteesThe FCClimits thesefeesto amaximumof $3.00peruse.
Third-PartyFinancialTransactiorFees The FCClimits theamountof third-partyfeesthat
anICS providercanpasson to consumerso the exactthird-partyfees,with no markup.
Live agentfee: The FCC capssinglelive operatorinteractionat $5.95perinteraction.
Papebill fee: The FCC capsfeesfor papemills at$2.00perstatement.
MandatoryPass-ThrouglsovernmeniTaxesandFees:The FCC prohibitsmarkupson
eithercategoryof charges.

Staff alsorecommendshatthe CPUCprohibit carriersfrom chargingany otherservicefeesor
ancillary servicefeesnot specifiedabove. Althoughnot exhaustive Staff hasdevelopedalist from
thedatarequest®f otherservicesandchargedeingassesseih connectiorwith ICS (seeAttachment
B). Thislist showsthe extentof thevariouschargesarrierscurrentlyprovideandindicatesthatthe
“per-minute-of-useharges’areonly a portionof thefeesincarcerateghersonsarecharged.For
example somelCS providersarecharginga TransactiorProcessing-eeanda PrepaidRefund
Processindree,both of which Staff recommendshe CPUCprohibit.

OTHERINMATE’'S COMMUNICATION SERVICES

At thistime, Staff doesnot recommendhatinterim relief includeratesfor othercommunications
servicessuchastext or videocommunicatiort? Staff doesnot havethe necessaryelativepricing
datato determinghereasonableness theseandothernon-voicecommunicatiorserviceratesat
thistime. However,Staffrecommendshatany adoptedoermanentatesandregulationsnclude
theseotherservices.

17 FCC 20200rder on Remand at 10.
18 Fifth NPRM.

19 Other inmate communication servicesmay include but not be limited to incarcerated person’s
messaging, incarcerated person’s video messaging,remote video visitation, in-person video visitation,
voicemail, tablet use for messaging, photo sharing, music or video entertainment or internet access.

-5-



R.20-10-002 ALJ/CF1/avs PROPOSED DECISION (REV. 1)

TIMELINE FORIMPLEMENTATION OF INTERIM RATES

Staff recommendshe CPUCadoptinterim ratesassoonasis practicallypossible Further,Staff
recommendshatthe CPUCdirectcarriersto implementhenewrateswithin 30 daysof adoption,
andorderthattheseinterim ratesremainin effectuntil the CPUCadoptspermanentatesatthe
conclusionof R.20-10-002.

COMPLIANCE

Staff recommendshatthe CPUCrequirecarriersto file a Notice of Compliancé® with the
Communication®ivision at cddirector@cpuc.ca.gavithin 30 daysof theinterim ratesbeing
adopted.This Notice shouldincludethefollowing:

Attestationthattheinterim rateshavebeenimplementectany andall facilities served
by the carrierin California

Copiesof or links to carrierwebpagesvheretheinterim intrastateratesarepresented
for facilities locatedin California

Copiesof noticesprovidedto facilities of theinterim callingrates.

Copiesof noticesto incarcerategberson®f theinterim callingrates.

20 CPUC Communication Division Compliance and Report Filing Cover Sheet
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Attachment A
Data RequestSummary of Information

Thechartbelowis a summaryof informationcollectedthroughthe Communication®ivision data
request.

Inmate Calling ServiceProvision in

California

Approximatenumberof facilities 354
Estimatedncarcerategherson’spopulation 172,543
Facilitieswith ratesover$0.16perminute 218
Populationaffectedby interim rates 64,356

Calling ServiceRates

Highestperminuterate $1.75
Highestlstminuterate $3.60

Ancillary Charges

Highestsingle-callrate $3.00
Highestautomategaymentcharge $3.00
Highestthird-partyfee $6.95
Highestlive agentfee $5.95
Highestpaperbill fee $2.49

LIn further analysis, Staff identified and rectified a calculation error (Previously 159,572).
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Attachment B

Other Inmate’s Calling ServiceFees
and Charges

Belowis alist of otherfeesandchargesdentifiedasincludedin inmatecalling servicecontracts.
Carrieraccesdee
Costrecoveryfee
Billing statementee
Surchargé€non-government)
Closeoutfee
Percentransactiorfees
ConnecitCharge
1stMinute fee
One-timeFriendsandFamily PrepaidCollect AccountSet-UpFee
PrepaidCollectAccountReplenishFee
StateCostRecoveryFee
LocationValidationFee
TransactiorProcessing-ee
Prepaidrefundprocessindee
WesternUnion Debit RefundProcessind-ree
Minimum fundingamountof $25
Accountsetupfee
Securugefundfee
Securudundingtransactiorfee
Minimum fundingamount
Kiosk depositfee
Percenthargefor WesternUnionfee
Releasalebitcardfee
Pre-paidcollectservice
Walk in, internetmoneytransferfee
Webtransactiorfee
Bail depositcredit,cashandlive operatoifee
Wirelessadministratiorfee.
Inmatetransferfee

(END OF ATTACHMENTYS)

(END OF APPENDIX A)
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